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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JANUARY TERM, 1883. 


PRESENT : 
Hon. GEORGE B LAKE, Cater Justice. - 


“ AMASA COBB, 
“ SAMUEL MAXWELL, | JUDGES. 


Leon LEVI, PLAINTIFF IN ERROR, Vv. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Stolen Goods: RECEIVING oR BUYING. In this state the re- 
ceiving or buying of stolen goods, with intent to defraud the 
owner, is not an accessory, but a substantive offense, and a con- 
viction may be had without regard to the person who stole the 
goods, or from whom they were received. 


2, It is not necessary to show that the goods were received 
from the thief. 
8. And where received at several times, in pursuance of a 


conspiracy as to the particular goods, the values of the recep- 
tions may be aggregated in fixing the grade of the offense. 


4. Witness: cross-EXAMINATION. In cross-examining a witness, 
it is not proper to put words into his mouth, nor to assume by 
the question that there is evidence of a fact when there is none. 


Error to the district court for Douglas county. Tried 
below before SavacE, J. 
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Walter Bennett, for plaintiff in error. 


1. A receiver of stolen property must have received the 
property from some person who is guilty of the larceny as 
a principal offender, and if it be shown that he received 
the property from another receiver, he cannot be con- 
victed. 1 Wharton’s Criminal Law, § 990. 2 Bishop’s 
Criminal Law, § 1140 and cases cited. Desty’s American 
Criminal Law, § 1476. 

2. The defendant was indicted for receiving property 
belonging to a corporation. Proof of the corporate exist- 
ence was necessary, and the refusal of the court to allow 
the defendant’s attorney to cross-examine the witness as to 
his knowledge that it was an existing corporation was | 
error. Cohen v. The People, 5 Parker's C. C., 380. 
Wallace v. The People, 63 IIl., 451. 2 Russel on 
Crimes, 100. People v. Schwartz, 32 Cal., 160. State v. 
Mead, 27 Vermont, 722. 

3. Value of receptions cannot be aggregated in fixing 
grade of offense. 1 Wharton’s Criminal Law, § 931. 

It must affirmatively appear beyond a reasonable doubt, 
that the defendant knew that the property received by 
him had been stolen. 1 Wharton’s Criminal Law, § 983. 
2 Archbold’s Criminal Practice and Pleading, 667. 


C. J. Dilworth, Attorney General, for the State. 


Lake, Cu. J. 


The plaintiff in error stands convicted of the crime of 
receiving stolen goods, and he seeks to reverse the judg- 
ment upon several grounds, which we will consider in the 
order of their presentation. 

In this state the receiving or buying of stolen goods is 
not an accessory, but a substantive offense, as will be seen 
by reference to the statute by which it is governed. 


‘ 
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Section 116 of the criminal code provides that : “If any 
person shall receive or buy any goods or chattels of the 
value of thirty-five dollars or upwards, that shall be 
stolen or taken by robbers, with intent to defraud the 
owner;” * * * * “every person so offending shall be 
imprisoned in the penitentiary not more than seven years, 
nor less than one year.” Comp. Stat., 681. 

The jury found the value of the stolen property, which 
consisted of a lot of copper and brasses, to be fifty dollars ; 
and this finding was fully justified by the evidence, al- 
though it is suggested indirectly that it was not. 

The evidence shows that, but a few days before the 
prisoner was arrested under the charge of receiving the 
property, it had been stolen from the Union Pacific rail- 
road company, but by whom does not appear. The 
prisoner bought and received it from one Bierbaum, but 
from whom the latter obtained it was not shown. There- 
fore the point is made that, inasmuch as it was not shown 
affirmatively that Bierbaum stole the property, the receiv- 
ing of it from him was not within the statute. In other 
words that to make the crime of receiving stolen property, 
it must be shown that it was received from a person guilty 
of the larceny, and not from another receiver. And in 
support of this view we are referred to 1 Wharton’s Crim- 
inal Law (8th Ed.), Sec. 990; 2 Bishop on Criminal 
Law, Sec. 1140, and Desty’s American Criminal Law, 
Sec. 147. : 

The first of these citations does not sustain the position 
taken, and even the other two, although seeming to do so 
if we look to the text of the works alone, in view of our 
statute really do not, as will appear from an examination - 
of the cases referred to by the authors in support of that 
doctrine. 

One of these cases, The State v. Ives, 13 Iredell, 338, 
was decided under a statute which, as the court ‘said, con- 
templated a receiving of the goods from the person who 
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stole them, who was the principal felon, and who was re- 
garded in the light of an accessory. The court remarked 
that the statute “makes the receiver an accessory, and 
in case the principal is not amenable to the process of 
the law, such receiver may be prosecuted as for a misde- 
meanor. Cgnsequently it is necessary to point out the 
principal, and the matter is involved in the doctrine of 
principal and accessory. This and many other omissions 
are remedied by the statutes, Will. III. and Geo. II., by 
which the act of receiving is made a substantive felony, 
without reference to the person who stole or the person 
from whom the goods are received.” 

Evidently this decision is not at all applicable to a 
statute like ours, which, as did the English statutes before 
alluded to, makes the act of receiving a substantive felony, 
without regard to the person who stole the goods, or from 
whom they were received. 

The two Tennessee cases decide an entirely different 
question, and have no bearing upon the point to which 
they are cited by Mr. Bishop. They are Cassells v. The 
State, 4 Yerger, 148, and Wright v. Same, 5 Id., 154. All 
that they decide respecting the receiving of stolen property 
is, that under the statute of that state, “the receiving of 
goods, knowing them to be stolen, with the fraudulent in- 
tent at the time to deprive the owner of them, is a felony, 
although the guilty party may have been authorized by the 
owner of the goods to receive them for him.” Clearly 
these cases have no application here. 

Wright Nichols, a witness called on behalf of the state, 
having testified in chief that the property stolen “belonged 
to the Union Pacific railroad company,” and that the com- 
pany was “a corporation doing business in the state of 
Nebraska,” on cross-examination was asked when he ex- 
amined “the papers of the corporation?” But the ques- 
tion was rejected as being “improper cross-examination.” 
* The object of this question probably was to test the wit- 
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ness’s knowledge of what he had said about the company 
being incorporated; but inasmuch as by its form the ques- 
tion assumed that he had seen and examined papers of the 
corporation bearing upon that subject, of which however 
there was no evidence, it was rightly excluded. 

While very great latitude is permissible, and should be 
given, in cross-examinations, it ought not to be indulged 
to the extent of assuming that a witness has made a state- 
ment which he has not, or that there is evidence upon a 
particular point when there is none, for this would be 
equivalent to putting into his mouth the very words which 
it is desired that he shall acknowledge or repeat by his 
answer as his own, which is generally regarded as an 
objectionable mode of examination, 2 Phillips on Ey. 
(Cowen & Hill’s and Edwards’ Notes), 910. 

There is also one of the instructions given to the jury 
assigned for error. This instruction pertained to the valu- 
ation of the property feloniously received, and was to the 
effect that if the several acts of receiving were in pursuance 
of a conspiracy between the prisoner and Bierbaum “to pur- 
chase brass and copper stolen from the railway company, 
then the jury would be justified in finding as the value of 
the goods received the aggregate sum of the -purchiases 
made pursuant to such conspiracy.” 

We see nothing wrong in this instruction. Besides, it 
does not appear from the record to have been excepted to. 
However, we think it stated the law correctly, and was 
applicable to the evidence. That there was an arrange- 
ment between the prisoner and Bierbaum of the character 
suggested by this charge is pretty evident, even from the 
testimony given on behalf of the defense. That the 
prisoner knew very well that the copper and brasses be- 
longed to the railroad company, and were stolen, is placed 
beyond all reasonable doubt. In addition to the testimony 
of the detective that he was willing and offered to purchase 
such goods with the understanding that they had been stolen, 
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that of the prisoner himself, and of one at least of his own 
witnesses, is strongly corroborative of the fact that he did so. 

The prisoner testified that he saw the mark of the com- 
pany on some of the brasses. And William Benton, who 
worked for him at the time, and assisted in packing the 
goods for shipment, swore that he asked the prisoner 
“what would he do about it” if he got into trouble. The 
answer was that he would hold Bierbaum responsible. This 
witness also testified that the prisoner was in the habit for 
a while of purchasing these articles from boys “in the 
night time,” which the prisoner, however, denied, and 
swore that he obtained it all from Bierbaum. But in re- 
spect to this matter Benton is fully supported by the wit- 
ness August Gromm, called on the part of the defense, 
who swore that the prisoner did receive such articles at his 
place of business, from boys, “after dark,” until “Speigle 
had told him that he was buying crooked stuff, then he 
stopped a little while.” Gromm also testified, on cross- 
examination, to having seen Bierbaum and the prisoner 
carry articles of the description of those in question from the 
house of the former to that of the latter. That while the prop- 
erty was received by Bierbaum during the night, “they 
never moved it out of Bierbaum’s place until in the morn- 
ing.” But, it is clear from the evidence that there was no 
necessity for aggregating purchases in order to bring the 
value of the property above thirty-five dollars. The 
prisoner himself swore that three checks given by him to 
Bierbaum, for $49.70, $50, and $40 respectively, were in 
payment “for the copper and brass.” So that taking either 
one of the three purchases from Bierbaum alone, even at 
his own valuation, which was much below that of the dis- 
interested witnesses who testified on this point, and prob- 
ably less than half its real worth, the value exceeded con- 
siderably the amount necessary to sustain the conviction. On 
the whole we see no reason for a new trial, and the judg- 
ment must be affirmed. 


JUDGMENT AFFIRMED. 
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Magenau v. Bell. 


Macenau & Co., PLAINTIFFS IN ERROR, V. N. H. BELL 
AND CHARLES C. TURNER, DEFENDANTS IN ERROR. 


Payment: BURDEN oF PROOF. Where an account is admitted to 
be correct, but it is alleged that it is paid, the burden of proof 
is upon the defendant to prove payment. 


Motion to modify judgment entered in the case reported 
in 13 Neb., 247. 


George L. Loomis, for the motion. 


By THE Court. 


An opinion was filed in this case in September, 1882, 
which is reported in 13 Neb., 247. In that opinion it was 
held that a person who is precluded by statute from testifying 
against an executor, cannot by transferring his interest be 
rendered competent to testify, and we adhere to that deci- 
sion. It was also held that a transfer by a plaintiff of his 
interest in the action to his co-plaintiff during the pendency 
of the suit, did not justify the court in dismissing the 
action. The judgment of the district court was thereupon 
reversed and the case remanded. 

The plaintiff in error now moves for a modification of 
the judgment upon the ground that there is a stipulation 
as to certain facts and admissions in the record, and also 
that this court enter final judgment upon the same. 

The action is upon an account against the estate of John 
Riddle, deceased. This account was filed in the county 
court and disallowed, and on appeal to the district court 
the proceeding was dismissed. In the stipulation above 
referred to, it is admitted that the account is correct, but 
certain facts are stated to show payment. 

The evidence of payment is as follows: One Frank C. 
Stewart ‘testifies that in February, 1879, Riddle and Ma- 
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genau “were trying to make a settlement. I saw Riddle 
pay Magenau some money, but don’t know how much.” 

When payment is pleaded the burden of proof is on the 
party asserting such fact. 2 Greenleaf Ev.,§ 516. Abbott’s 
Trial Ev., page 446. Knapp v. Runals, 37 Wis., 136. Ful- 
.lerton v. Bank, 1 Pet., 604. 

In the case of North Pennsylvania Railroad Co. ». 
Adams, 54 Penn. St., 96, it is said: “But payment, tender, 
and readiness to pay are all affirmative pleas, casting the 
burden of proof upon the defendant.” See also Gernon v. 
McCan, 23 La. Annual, 84. As the burden of proof as 
to payment is upon the defendant, and as there is a failure 
of proof upon that point, judgment will be entered in 
this court in favor of the plaintiffs for the amount of the 
account, 


JUDGMENT ACCORDINGLY. 


C.W.& W. W. Mars, PLAINTIFFS IN ERROR, V. CHARLES 
SYNDER, DEFENDANT IN ERROR 


Judgment: On a verdict for the defendant in the county court, 
judgment was rendered as follows: ‘I hereby render judgment 
against plaintiffs for costs herein. Judgment rendered against 
plaintiffs for costs.’ The case was taken on error to the dis- 
trict court, where no objection was made to the fourm of the 
judgment. In the supreme court the defendant moved to dis- 
miss the petition in error because there was no final judgment. 
Held, That the objection should have been made in the district 
court, and that the judgment, although informal, was not void. 


Motion to dismiss petition in error. 
Norval Brothers, for the motion. 


D. C. Mc Killip, contra. 
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By THE Court. 


This case was tried to a jury in the county court of Sew- 
ard county, and a verdict was returned that the plaintiff had 
no cause of action. The court thereupon rendered judg- 
ment as follows: “I hereby render judgment against 
plaintiffs for costs herein. Judgment rendered against plain- 
tiffs for costs.” The case was taken on error to the district 
court, where the judgment was affirmed. No objection was 
made in that court to the form of the judgment, and the 
case was heard there upon the errors assigned without ob- 
jection. But in this court the defendant moves to dismiss 
the petition in error, because this is no final judgment. 

This objection comes too late. It should have been made 
in the district court. If made there, the court could have 
remanded the cause for a final judgment; but the judg- 
ment as rendered, while informal and incomplete, is not void. 
Crowell v. Johnson, 2 Neb., 155. Vangeazel v. Hillyard, 
1 Houston (Del.), 515. The motion to dismiss must be 
overruled, 

MoTION OVERRULED. 


Joux A. HARBACH, PLAINTIFF IN ERROR, V. LORIN 
MILLER, DEFENDANT IN ERROR. 


Ejectment: ACTION ON-UNDERTAKING GIVEN ON REMOVAL OF 
CAUSE TO SUPREME CouRT. Action on a supersedeas undertuk- 
ing in an ejectment case, taken to the supreme court on error. 
The language of the undertaking is, ‘That the said Harbach 
during the possession of said property, will not commit or suf- 
fer to be committed any waste thereon, and if the judgment be 
affirmed, he, said Harbuch, will pay the said Miller the value of 
the use and occupation of the property from the date of this under- 
taking until the delivery of the possession,” etc. Evidence on 
the trial not disputed, that at the date of the undertaking 
the property consisted of one and six or seven-tenths acres of 
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land near the center of a large, enclosed, and cultivated field 
without improvements, except a root-house of but nominal 
value; but sometime afterwards parties not in privity with 
either party to the said undertaking, erected two small frame 
dwelling houses on said premises. The trial court instructed 
the jury inter alia as follows: “2. The fact that the houses in 
question may not have been on the premises, or been fit for oc- 
cupancy at the time when the bond was given, should the jury 
find such to be the fact, does not prevent the plaintiff from re- 
covering the value of the rent and occupation, as found by the 
jury, after the erection of the houses, and while fit for occu- 
pancy,’’ and refused instructions requested by the defendant to 
the opposite effect. Held, error and a new trial awarded. 


Error to the district court for Douglas county. Tried 
below before SavaGeE, J. 


John D. Howe, for plaintiff in error, cited Tyler on 
Ejectment, etc., 848. Coulter’s Case, 5 Coke R., 30.° 
Green v. Biddle, 8 Wheat, 81-82. Jackson v. Loomis, 4 
Cow., 168.  Aylton v. Brown, 2 Wash. C. C.,165. Sed- 
wick Meas. Dam. (126), 141, and cit. Dothage v. Stuart, 
385 Mo., 251. Morrison v. Robinson, 31 Pa. St., 456. 
Worthington v. Young, 8 Ohio, 401. Harrall v. Gray, 
12 Neb., 544. Bouvier’s L. Dic., Mesne Profits. 


E. Wakeley, for defendant in error, cited Roswell v. 
Blake, 2 Pick., 505. Denny v. Osborn, 4 Cow., 329. 
Schlemmer v. North, 32 Mo., 206. White v. Moses, 21 Cal., 
34. 


Coss, J. 


The question in this casearises upon certain instructions 
given and refused, and is most fully presented by the in- 
struction numbered 2, given at the request of the plain- 
tiff, in the following words: “The fact that the houses in 
question may not have been on the premises or been fit for 
occupancy at the time when the bond was given, should 
the jury find such to be the fact, does not prevent the 
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plaintiff from recovering the value of the rents and occu- 
pation, as found by the jury, after the erection of the 
houses and while fit for occupancy.” It appears from the 
record, that at the November, 1873, term of the Douglas 
county district court, the defendant in error obtained a 
judgment against the plaintiff in error for the possession 
of the block of land in question. On the 2nd day of 
January, 1874, the plaintiff in error, for tlie purpose of 
staying the issuance of a writ of possession on said judg- 
ment until the same cculd be reviewed in this court, entered 
into an undertaking with security to the defendant in er- 
ror, in the penal sum of five hundred dollars, that the said 
plaintiff in error, during the possession of said property, 
would not commit or suffer to be committed any waste 
thereon, and if this judgment should be affirmed, he, said 
plaintiff in error, would pay to said defendant in error the 
value of the use and occupation of the property from the 
date of the said undertaking untilthe delivery of the pos- 
session pursuant to the judgment, ete. The judgment 
was affirmed in this court, and the possession of said prem- 
ises delivered pursuant thereto on the 24th day of April, 
1875; and this suit was brought on the said undertaking 
ygainst the plaintiff in error and his security, for the value 
of the use and occupation of the property. 

It appears from the testimony that at the time of the 
execution of the undertaking, the premises consisted of 
one and six or seven-tenths acres of agricultural land in 
an enclosed field of far greater extent, without improve- 
ments except a root-house of merely nominal value. 
That the said premises were then occupied for gardening 
purposes by lessees, not under the plaintiff in error, but un- 
der a grantee in the second degree of the title thereto, 
conveyed by the plaintiff in error some years before the 
giving of the undertaking. The houses referred to by the 
court, in its instructions, were not in existence at the time 
of the giving of the undertaking, but were placed on the 
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premises and made inhabitable between the first day of 
February and the first day of April, 1874. According to 
the evidence, the rental value of the premises, including 
the two houses, was from ten to twenty dollars per month. 
Without the houses, in the condition in which it was at 
the date of the undertaking, its rental value was from two _ 
and a half to five dollars per acre per annum. 

In the brief time at our command we have not been able 
to find a single adjudicated case which, to our mind, covers 
the point involved in this case. It is no doubt well set- 
tled, independent of any legislation, in the nature of occu- 
pying claimants acts, that in an action for mesne profits 
against a bona fide purchaser, he will be allowed, against 
the plaintiff, in mitigation of damages, the value of per- 
manent improvements made in good faith to the extent of 
the rents and profits claimed by the plaintiff. But the 
plaintiff in error does not bring himself within the benefit 
of that rule, nor could he, for the reason that the improve- 
ments were not made by him but by another person, in 
whose shoes he is made to stand by force of the contract of 
the undertaking. While the undertaking estops him to 
deny the possession of the premises, yet as he was not in 
possession, in point of fact, he could not avail himself of 
the benefit of these improvements. 

While this action is one in the nature of an action for 
mesne profits, it is not that. It is an action for the breach 
of a special contract. The fact that the contract is a stat- 
utory one, and somewhat compulsory, does not change its 
nature as a contract, nor the rules for ascertaining the rights 
of the parties thereto upon its breach. It is to be con- 
strued by the same rules as other written contracts between 
parties. If words are used in a doubtful sense as to their 
meaning or application, courts should, if possible, give them 
the meaning and application intended and understood by the 
parties themselves at the time of making the contract.’ 

The supreme court of Vermont, by Judge REDFIELD, in 
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the case of Gunnison v. Bancroft, 11 Vt.,490, state the 
rule as follows: “Language used by one party to a contract 
is to receive such a construction as he at the time supposed 
the other party would give to it, or such a construction as 
the other party was fairly justified in giving to it, which 
is the same thing.” 

To the same effect is the following: “Every treaty” 
says Vattel, “should be interpreted as the parties under- 
stood it when the act was prepared and accepted.” Note 
to Kent’s Commentaries, vol. 2, p. 557. _ 

To apply.this rule to the case at bar: The subject-mat- 
ter was'the one and six or seven-tenths acres of land, the 
possession of which had been adjudged to the defendant in 
error; the object of the undertaking was to delay the car- 
rying of said judgment into effect unti] the same could be 
reconsidered in the appellate court, the language—“ would 
pay * * * the value of the use and occupation of the 
property.” 

What property did the plaintiff in error have a right to 
suppose the other party would construe this language to 
mean, or what meaning or construction was the defendant 
in error fairly justified in giving to it? Certainly none 
other than the one and six or seven-tenths acres of land, 
the block of ground which had been and still was in liti- 
gation between the parties. This is as the parties under- 
stood it when the act was prepared, and so the treaty should 
be interpreted. 

We therefore reach the conclusion that the district court 
erred in giving the instruction No. 2 of the plaintiff’s re- 
quests, and in refusing to give the requests of the defend- 

ant containing the opposite principle as the law of the case. 
’ The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED. 
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U.P. R. RB. Co. v. High. 


THe Uston Pactric Rattway CoMPANY, PLAINTIFF 
IN ERROR, V. CHARLES HIGH, DEFENDANT IN ERROR. 


Railroads: DAMAGE TO sTocK: FENcING. Action against the 
railroad company for killing, by means of its engine and train, 
certain hogs of the plaintiff, at a point on its Jine where said 
company had failed to comply with the law requiring it to fence 
its track, ete. It was stipulated that the hogs were killed by a 
passing train of defendant at a point on its road not within the 
limits of any town, city, or village, and at a point where said 
road was not fenced on either side; that said hogs had escaped 
from the enclosure of the plaintiff, and were at large without 
the actual fault of the plaintiff, in the day-time at the time they 
were killed, but that they were killed without any negligence 
on the part of said defendant and its agents or employees other 
than what may be implied from the neglect to fence the line of 
its road. A finding and judgment for tbe stipulated value of 
the hogs for the plaintiff upheld. 


Error to the district court for Dodge county. Tried 
below before Post, J. 


A. J. Poppleton and J. M. Thurston, for plaintiff in 
error, contended that the act of March Ist, 1875, being 
subsequent to the act of 1867, is to be given its full force 
and effect; that the railroad company is not bound to fence 
against stock restrained from running at large by law; that 
the law charges the defendant in error with negligence, 
notwithstanding his hogs escaped without his actual fault; 
that the plaintiff in error is not charged absolutely, and if 
ut al!, only in the absence of contributory negligence on 
the part of defendant in error; that. the defendant in error 
is chargeable with contributory negligence in suffering his 
animals to escape, and therefore cannot recover; and that 
the legislature had no right to say that a railroad company 
shall be absolutely liable for stock killed by its trains re- 
gardless of the degree of negligence that may be chargeable 
tu the stock owner. In support of these’ views cited: 
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Railroad v. Skinner, 19 Pa. St., 298. Clark v. Railroad, 
36 Mo., 202. Dean v. Railroad, 22 N. H., 316. Wil- 
liams v. Railroad, 2 Mich., 259. Thorpe v. R. R., 27 
Vt., 140. . Trice v. R. R., 49 Mo., 438: Tonawanda R. 
R. v. Munger, 5 Denio, 259. Ci& N.W. BR. R. v. Goss, 
17 Wis., 428. Stuck v. Railroad, 9 Wis., 202. Pittsburg. 
Fi. Wayne, etc., v. Mithven, 21 Ohio State, 586. Central 
Branch R. R. v. Lee, 20 Kan., 353. 


Wiliam Marshall, for defendant in error, cited: F. & P. 
M. R. R. v. Lull, 28 Mich., 510, and cases there cited. 
Shepard v. Railroad, 35 N. Y., 641. Ewing v. Railroad, 
72 Ill., 27. Gillam v. Railroad, 26 Minn., 268. Rail- 
road v. Wiggins, 24 Kan., 588. Spence v. C.& N. W. 
R. R., 25 Iowa, 139. : 


Coss, J. 


The question presented by the stipulation and special 
findings in this case is, whether a railroad company is lia- 
ble for killing hogs which had escaped from the enclosure 
of the owner, and were at large without his actual fault, in 
the day-time, at a point where the railroad was not fenced, 
not within the limits of any city or village, but which 
were killed without any negligence on the part of the rail- 
road company, or its agents, servants, or employes, other 
than what may be inferred from the neglect to fence the 
line of road. 

The legislation bearing on the subject may be stated as 
follows: The act of 1867, Laws of 1867, p. 88, Comp. 
Stat., pp. 381-2, provides: “That every railroad corpora- 
tio * * * shall * * * erect and thereafter main- 
tain fences on the sides of their said railroad * * * 
suitably and amply sufficient to prevent cattle, horses, 
sheep, and hogs, from getting on the said railroad, except 
at the crossings of public roads and highways, ‘and within 
the limits of towns, cities, and villages, with opsus, or gates, 
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or bars, at all the farm crossings of such railroads for 
the use of the proprietors of the lands adjoining such 
railroad, and shall also construct, where the same has not 
already been done; and hereafter maintain atall road cross- 
ings, now existing or hereafter established, cattle-guards 
suitable and sufficieut to prevent cattle, horses, sheep, and 
hogs from getting on to such railroad ; and so long as such 
fences and cattle-guards shall not be made after the time 
hereinbefore prescribed for making the same shal] have 
elapsed, and when such fences and gnards, or any part 
thereof, is not in sufficient repair to accomplish the objects 
for which the same is herein prescribed is intended, such 
railroad corporation and its agents shal] be liable for any 
and all damages which shal] be done by the agents, engines 
or trains of any such corporation * * * to any cat- 
‘tle, horses, sheep, or hogs thereon; and when such fences 
and guards have been fu!ly and duly made and shall be 
kept in good and sufficient repair, such railroad corpora- 
tion shall not be liable for any such damages unless negli- 
gently or willfully done.” 

The act 1875, Laws of 1875, p. 190, Comp. Stat, p. 51, 
provides: “That from and after the first day of March, 
1875, sheep and swine shall be restrained from running at 
large in the State of Nebraska,” etc. 

The act of 1877, entitled: “ An act to amend section two 
of an act to define the duties and liabilities of railroad com- 
panies,” approved June 22, 1867, Laws of 1877, p. 59, 
Comp. Stat., sec. 382, provides: “ That section 2 of an act 
to define the duties and liabilities of railroad companies,’ 
approved June 22, 1867, be amended so as to read 
as follows: ‘Any railroad company hereafter running or 
operating its road in this state, and failing to fence on both 
sides thereof against all live stock running at large at all 

. points, shall be absolutely liable to the owner of any live 
stock injured, killed, or destroyed by their agents, em- 
ployes, or engineers,” ete. 
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From the above, it will-be seen that it was the duty of 
the railroad company, the plaintiff in error, to have fenced 
its line of railroad. This is admitted by the stipulation 
not to have been done at the point where the hogs were 
killed. Section one of the act of 1867 is not repealed or 
amended in terms. The duty to fence its road on both 
sides, except at the crossings of public roads and highways 
and within the limite of towns, cities, and villages, remains 
unimpaired. It was also the duty of the plaintiff below, 
defendant in error, to have restrained his hogs from run- 
ning at large. But it is stipulated that said hogs had es- 
caped from the enclosure of plaintiff, and were at large 
without the actual fault of the plaintiff, in the day-time, at 
the time they were killed; also that they were. killed with- 
out any negligence on the part of defendant and its agents 
or employes, other than what may be inferred from the 
neglect to fence the line of road. 

The plaintiff in error takes the position, among others, 
that the law charges the defendant in error with negli- 
gence, notwithstanding his hogs escaped without his actual 
fault. The adjudicated cases bearing on the question of 
the character of the liability of railroad companies under 
fencing laws similar to our own are so numerous, and the 
views therein expressed so various and conflicting, that no 
attempt will be made to reconcile or even to collate them. 
But we will content ourselves with stating the conclusion 
to which we have arrived after a very thorough examina- 
tion of the authorities. : 

This being an action against a railroad company for 
killing by its engine and train certain hogs of the plain- 
tiff, at a point on its line where it had failed to comply 
with the law requiring it to fence its track, the plaintiff 
was only required to prove the fact of the killing, the own- 
ership and value of the hogs killed, and that the track at 
that point was unfenced, to make out his case, prima facie. 
No negligence on the part of the engineers, agents, or em- 

i : 
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ployes of the company was alleged or need be proved. For 
the purposes of this case it will not be necessary to decide 
what might have been the effect of evidence showing the 
defendant in error to have been guilty of aetual negligence 
and had the facts not been stipulated the other way, but 
it will be sufficient to say that the law does not impute to 
him such negligence on account of his hogs having escaped 
from his enclosure against iis will. 

Under the law, and upon the facts as stipulated, the 
judgment of the district court was right and must be af- 
firmed. 

JUDGMENT AFFIRMED. 


Wiiu1AM HEWERKLE AND OTHERS, PLAINTIFFS IN ER- 
ROR V. GAGE COUNTY, DEFENDANT IN. ERROR. 


County ; LIABILITY FoR Costs. The county is not liable for de- 
fendant’s witness costs, where he is indicted for a felony. , 


Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


J. A. Smith, for plaintiff in error, cited Const., Art. I, 
Sec. 11. Comp. Stat., Sec. 437, p. 730. Id., Sec. 541a, 
p. 746. 


Colby & Hazlett, for defendant in error. 


Coss, J. 


Without stopping to inquire into the question of practice 
suggested by counsel for appellants in their brief, we will 
proceed to the examination of the case on its merits. The 
question is correctly stated by counsel: “Is the county 
liable for defendants’ witness costs where they are indicted 
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fora felony.” Appellant cites Sec. 2, Art. 1 of the Constitu- 
tion. Among the rights guaranteed by that section are 
the right to “appear and defend in person or by counsel,” 
and “to have process to compel the attendance of witnesses 
in his behalf.” Appellant also cites Sec. 437, Comp. S., 
p- 730, which provides for the assignment and payment of 
counsel when defendant is unable to employ and pay the 
same in all cases of prosecutions for felony, for the pur- 
pose, as we suppose, of showing or illustrating that the 
legislature, having made a provision carrying one clause or 
portion of the section into effect, it should be construed as 
carrying the balance of the section into effect in the same 
manner and as giving it asimilar construction. We not only 
do not agree to this conclusion, but if this action of the 
legislature be taken to prove anything on the subject now 
under consideration, it must be taken to prove the very 
reverse, that the legislature, having passed a law for the 
payment of the counsel mentioned in the section of the 
constitution, it would, while considering the section, cer- 
tainly have provided for the payment of the witnesses 
therein named, had it been the legislative construction of 
the constitution that the costs of the defendants witnesses 
were to be paid by the county. But the coustitution deals 
only with the matters of right, while the law provides 
for the payment of counsel for certain defendants in 
criminal cases, not as a matter of right, but of charity, 
and limits its appli-ation to such defendants as are unable 
to employ and pay counsel. 

Again, if it be conceded that it was the intention of 
the framers of the constitution to make it the duty of the 
legislature to provide for the payment of the costs of the 
witnesses of all persons indicted for felonies, it will also 
be obvious that until that duty is discharged by the legis- 
lature, the right thereto on the part of the citizen remains 
suspended. It cannot be claimed to be one of those rights 
which vindicate tiemselves aud can be enjoyed without 


o 
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further grant or limitation by the law-making power. 
The writer cannot conceive that it could have been the in- 
tention of the experienced men who framed the constitu- 


- tion, to place within the uncontrolled hand of every male 


factor the power to inundate the streets of the county seat, 
where he is about to be tried for crime, with his friends 
from the four corners of the state under the pay of the 
county, upon pretense that they are his witnesses. 

But it cannot be claimed, upon any reasonable construc- 
tion of the language of the constitutional provision in 
question, that it was the intention of its framers to make 
it the duty of the legislature to provide for the payment 
of defendants’ witnesses in such cases, and, however that 
may be, they certainly have never done it. 

It is true there is upon the statute book an act provid- 
ing “that the fees of all the witnesses in criminal cases in 
the district court shall be paid by the county wherein the 
indictment is found.” Comp. Stat., Sec. 541a, p. 746. 
But the object and purpose of this act evidently was to 
settle as between. the county from which, and the one to 
which, a criminal case had been removed on change of 
venue, which should pay the witness fees for which either 
county was liable and not to create or declare any new 
liability. The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
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ANDREW E. SPENCER, PLAINTIFF IN ERROR, V. WILLIAM 
22 J. THISTLE, DEFENDANT IN ERROR. 


Practice in Supreme Court. A motion fora rehearing must 
distinctly specify the grounds upon which it is based. 


APPLICATION for rehearing of case reported 13 Neb., 227. 
Burr & Marshall, for the application. 
By THE Court. 


A motion for a rehearing was filed in this cause as fol- 
rows: “ Now comes the defendant in error by his attorneys, 
Burr & Marshall, and upon the grounds stated in the brief 
for a rehearing, and substantiated by the additional por- 
tion of the record, both herewith filed, moves the court to 
grant a rehearing of this action, and for such other further 
or different relief in the premises as this court may deem 
just.” : ; 

Rule 16 provides that: “A motion for a rehearing may. 
be filed as of course at any time within thirty days from 
the filing of the opinion of the court in the case. Such . 
motion must distinctly specify the ground upon which it 
is based, and be accompanied by a printed brief of the 
argument of counsel, and the authorities cited in its sup- 
port,” ete. 

A motion is a pleading, and as such goes upon the record, 
but a brief is supposed to contain merely the argument of 
counsel and the authorities in support of the motion. The 
motion must contain the reasons why a rehearing is desired, 
so that if it is sustained, the adverse party may be advised 
of the questions to be reconsidered on the rehearing. Under 
the code a motion must distinctly specify the object sought. 
The motion in this case is too indefinite to justify the court 
in grauting a rehearing. It must therefore be overruled. 


MoriIoN OVERRULED. 
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THE STATE, EX REL. First Nationat Bank oF BEAt- 
RICE, V. TaE BoarD or Country CoMMISSIONERS OF 
GosPER County. 


l. Levy of Taxes by County Commissioners: ESTIMATES. 
County warrants having been drawn on a fund in the treasury 
or tax levied for their payment, county commissioners have no 
authority to include in their estimates, and levy taxes in excess 
of the maximum fixed by law, an additional sum for the pay- 
ment of such warrants as have not been paid out of former lev- 
ies. In such case when the ordinary taxes are insufficient to 
pay the claim, the remedy provided by statute is to fund the 
debt. 


In a proper case, county commissioners will 
be compelled to include in their estimate of taxes for the cur- 
rent year # sufficient amount, within the limits fixed by law, to 
pay claims against the county. 


ORIGINAL application for mandamus. 
J. &. Gilham, for the relator. 

A. E. Harvey, for the respondents. 
"By THE CourT. 


This is an application fora mandamus to compel the 
defendants to include in their estimate of taxes to be lev- 
ied for the current year a sufficient amount in excess of 
the highest rate allowed by law to pay a certain warrant 
of said county for the sum of $743.00. 

The relator alleges in the affidavit, that in the year 1874 
the county commissioners of Gosper county levied certain 
taxes for the general fund of said county, and thereafter, 
in October of ihat year, purchased certain blank books of 
the S. W. Paper Co., which were duly delivered, and the 
account for the same audited and allowed, and the warrant 
iu question drawn for said accouut, and thereafter assigned 
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to the relator. It is also alleged that said warrant was 
presented to the treasurer of said county, and not paid for 
want of funds, and that the same is now registered; that 
there are no funds in the treasury to pay the same, and 
said warrant will not be paid unless the defendants are 
compelled by mandamus to include in the estimate of and 
levy of taxes for this year a sufficient amount to pay the 
same. 

The defendants demur to the application upon the 
ground that the facts stated therein are not sufficient to en- 
title the relator to the relief sought. 

Sec. 5, art. [X of the Constitution, provides that “county 
authorities shall never assess taxes the aggregate of which 
shall exceed ‘one and a half dollars per one hundred dol- 
lars valuation, except for the payment of indebtedness ex- 
isting at the adoption of this constitution, unless author- 
ized by a vote of the people of the county.” 

The present constitution took effect November 1, 1875, 
but the warrant in question was issued prior to that time. 
The question presented therefore is, is a county warrant 
such an evidence of debt as to justify the county commis- 
sioners in levying a tax in excess of the maximum fixed 
by law for the payment of the same? 

In 1859 an act was passed by the legislature providing 
that it should be unlawful for county commissioners to is- 
sue warrants in excess of the amount levied by tax for the 
current year. This act continued in force until 1879,when © 
the commissioners were restricted to fifty per cent, which 
in 1881 was extended to seventy-five per cent. There are 
also provisions for funding warrants in certain cases, by 
submitting the question to a vote of the people. Constru- 
ing these several provisions together, it is very clear that 
warrants which were properly drawn upon a tax duly lev- 
ied, but which from some cause have not been collected, 
do not, until they are funded under the provisions of the 
statute. constitute such a debt against the county as to jus- 
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tify the commissioners in levying a tax in excess of the 
maximum fixed by the statute for their payment. 

In a proper case the commissioners will be compelled by 
mandamus to make sufficient estimates, within the limits 
fixed by law, of the amount to be levicd to meet the ex- 
penses and indebtedness of the county; but the case at bar 
does not justify them in making an estimate or levying the 
tax prayed for. The writ must therefore be denied. 


WRIT DENIED. 


Ex PpaRTE Gustav R. Wo xr. 


1. Liquor License: POWER oF CITY CoUNCIL. A city council 
in regular session adjourned toa particular time for the pur- 
pose of considering certain remonstrances against licenses to 
sell intoxicating liquor. Held, That the council at the ad- 
journed session might act upon any matter proper to come be 
fore it in regular session. 


2. City Ordinances: construction. Wherean ordinance con- 
tains a provision pluiuly repugnant to a former ordinance, to 
the extent that there is a conflict, the former ordinance is re- 
pealed by implication. 


: CLOSING SALOONS. An ordinance of acity of the second 
class requiring saloons to cluse at ten P.M., and remain closed 
to five a.m. next day, is validand within the authority conferred 
upon the mayor and city council. 


ORIGINAL application for a-writ of habeas corpus. 
J. L. Caldwell, for the application. 


1. The pretended amendment was pretended to be 
passed at a special meeting of the city council, which pre- 
tended special meeting was void for want of a sufficient 
call and notice of the time, place, and object of said special 
meeting, and for want of a journal record of the submis- 
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sion of said call and object, and the disposition made 
thereof. Dey v. Jersey City, 19 N. J. Eq., 412. Baiti- 
more v. Prouty, 25 Md., 18. 1 Dillon Corp., sec. 264. 
Rex v. Hill, 4 Barn. & Cress., 644. Rex v. Grimshaw, 10 
Q. B., 747. Sherwin v. Bugbee, 16 Verm., 444. 

2. Amendment is void. Cowley v. Town of Rushville, 
60 Ind., 327. Canton v. Nest, 9 Ohio State, 440. 

3. Council have no power to fix time for closing sa- 
loons. 1 Dillon, p. 364. Cooley Const. Lim., sec. 195. 
Savannah v. Hussey, 21 Ga., 80. dn re Burnett, 30 Ala., 
461. 


W. R. Kelly and A. C. Ricketts, contra, 


MAXWELL, J. 


The petitioner is a licensed saloon keeper in the city of 
Lincoln, and alleges that he is unlawfully deprived of his 
liberty by the jailor of that city. 

In April, 1882, the mayor and council of the city of 
Lincoln passed an ordinance as follows: “It shall be un- 
lawful for any person under this ordinance, whether by 
himself or his clerk, to sell or give away any intoxicating, 
malt, spirituous, vinous, mixed, or fermented liquors to any 
minor uuder the age of twenty-one years, or to any In- 
dian, idiot, insane person, or habitual drunkard, or to keep 
open, or to vend, sell, or give away any malt, spirituous, 
vinous, or fermented liquors in his place of business on 
the day of any general or special election held in said city 
of Lincoln, or after the hour of ten o’clock P.M., and on 
any day before the hour of five o’clock a.m. on the follow- 
ing day, or after the hour of ten o’clock P.M. on Saturday 
and before the hour of five o’clock a.m. of the following 
Monday ; and every such person to whom a license shall 
be granted as aforesaid, shall keep his bar or place of vend- 
ing such liquors in the front room nearest the principal 
street of the building, to be designated in such license as 
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the place where such vending and giving away may take 
place, and shall keep such bar or place of vending such 
liquors at all times exposed to the street, and the view 
thereof from the street upou which such building fronts, 
and also of the whole inner side of the rear wall of such 
rocm, wholly unobstructed by screens, temporary partitions, 
paint, frosting, curtains, or any other obstacle from such 
street; and shall allow or permit no gambling or gaming " 
in auy room, cabin, or sub-division of any room in or con- 
nected with the room in which said bar is kept, or in any 
other place, cellar, outhouse, or other place over which the 
person having such license shall have any control or au- 
thority ; and all the conditions and regulations of this sec- 
tion shall be plainly written or printed in every license so 
granted, in addition to such as are contained in the form 
prescribed in section eight of this ordinance. And who- 
soever shall be convicted of any violation of the provis- 
ions of this section shall be fined in any sum not less than 
ten dollars nor more than one hundred dollars, and costs 
of prosecution, and stand committed to the city jail until 
such fine and costs shall be paid, and said section, as here- 
tofore existing, is hereby repealed. ; 

“Src, 2. This ordinance shall take effect and be in force 
from and after its passage and publication according to 
law. 

“ Passed April 11, 1882; approved April 11, 1882. 

“ JouN DooitrrLe, Mayor. 

“ Attest: R. C. Manzey, City Clerk.” 

The petitioner kept his saloon open later than ten 
o’clock P.M. and was tried and convicted of the offense, 
and sentenced to pay a fine of twenty-five dollars and 
costs and to stand committed until the same was paid. 
Having failed to pay the fine he was committed to jail, 
from which he now asks to be discharged on habeas cor- 
pus. 

It is contended on behalf of the petitioner that the or- 
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dinance in question is void for want of a sufficient call 
signed by the mayor or any three councilmen stating the 
object of the special meeting at which it was passed. The 
following is the record of the proceedings of the council: 
“TLincoun, Nesraska, April 10, 1882. 

“Council met—present, Mayor Wright, Councilmen Doo- 
little, Grimes, Harley, Linderman, and Munson. 

“Councilmen elect, Baum, Krone, and Shaberg weresworn 
in by the City Clerk. Mayor Wright administered the 
oath of office to John Doolittle, Mayor elect. Council ad- 
journed, and Mayor Doolittle called the new council to 
order—present, Councilmen Baum, Harley, aeons Lind- 
erman, Munson, and Shaberg. 

“The matter of remonstrance of H. W. andy et al., 
against the granting of liquor licenses to H. W. Wolte. 
made et al., came up. Mr. Scott, for the protestants, 
asked further time. Attorneys Billingsley and Kelly 
asked immediate consideration, On motion Councilman 
Munson, Tuesd2y afternoon at — P.M. was set to hear the 
case in issue, and the clerk was instructed to issue subpo- 
nas,etc. * * * * * Council adjourned.” 

“ Lincotn, Nepraska, April 11, 1882. 

“Adjourned session. 

“Council met——present, Mayor Doolittle, Councilmen 
Baum, Harley, Krone, Linderman, Munson, and Shaberg. 

“On motion the reading of minutes of last meeting was 
dispensed with. 

“ Business was taken up under order of unfinished busi- 
ness. 

“On motion Councilman Linderman, the testimony in 
case of remonstrances against applicants for liquor license, 
if testimony should be heard, was authorized to be taken 
by a short-hand reporter. 

“On motion Councilman Munson, applications and 
bonds for liquor license and the remonstrances were read. 

“Mr. N.S. Scott, for the committee, stated that negotia- 
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‘tions were pending looking toward a withdrawal of the 
remonstrance, and upon his suggestion council took a re- 
cess ‘for a few minutes. When council came to order 
again the petition of H. Woltemade was taken up. L. 
W. Billingsley, attorney for applicants, stated that the par- 
ties in interest had agreed to a settlement on the following 
basis: Remonstrants withdrawing their protest, applicants 
agreeing to an ordinance causing saloons to be closed-at 
ten P.s., and the removal of all curtains, screens, painted 
or frosted windows and doors, and all other obstructions 
to view from the street. 

“On motion Councilman Munson, adjourned to meet 
immediately in special session to consider said ordinance, 
and pass upon applications—ayes, Councilmen Baum, Har- 
ley, Krone, Linderman, Munson, and Shaberg. 

“Adjourned. 

“R. C. Mantey, City Clerk.” 
“ Lincoun, Nespraska, April 11, 1882. 

“Council met immediately in special session—present, 
Mayor Doolittle, Councilmen Baum, Harley, Krone, Lin- 
derman, Munson, and Shaberg, for purpose as stated above. 
Councilman Harley presente:] an ordinance, to amend sec- 
tion nine of an ordin ince entitled “An ordinance to license 
and regulate the sale and giving away of any malt, spir- 
ituous, or vinous liquors in the City of Lincoln. Ap- 
proved, Nov. 22, 1881. 

“The ordinance was read first time. 

“On motion Councilman Baum, the rules were sus- 
pended—ayes, Councilmen Baum, Harley, Krone, Lin- 
derman, Munson, and Shaberg. The ordinance was read 
second and third times by title, and declared passed on 
the vote—ayes: Councilmen Baum, Harley, Krone, Lin- 
derman, Munson, and Shaberg.” 

It is said that as the eounell adjourned on the 10th ot 
April until the 11th, for the purpose of hearing the remon- 
strances against granting a license to Woltemade, and the 
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clerk was instructed to issue subpcenas for witnesses, and 
that the council thereafter adjourned, that at the ad- 
journed meeting they were restricted to the business of 
hearing remonstrances. In other words, that the council 
having adjourned for the purpose of considering and dis- 
posing of special business, had no authority to transact any 
other business than such as they had designated for consid- 
eration. It is a sufficient answer to this objection to say 
that there was no such restriction upon the powers of the 
council. It is true that the record shows that it adjourned 
for the purpose of considering the remonstrances, but that 
did not limit the power of the council to take up other 
legitimate business. It was fixing a time for the hearing 
of a matter in relation to granting licenses, so that an op- 
‘portunity would be given those interested therein to attend 
with their witnesses. 

The meeting at which this adjournment was had was a 
regular one, and the rule as to adjournment in such cases 
is stated by an eminent writer thus: “A regular meeting, 
unless special provision is made to the contrary, may ad- 
journ to a future fixed day; and at such meeting it will 
be lawful to transact any business which might have been 
transacted at the stated meeting, of which it is, indeed, 
but the continuation. Unless such be the special require- 
ment of the charter or by-law, the adjourned regular meet- 
ing would not, it is supposed, be limited to completing 
particular items of business which had been actually en- 
tered upon and left unfinished at the first meeting, but 
might, if the adjournment was general, do any act which 
might have been done had no adjournment tdken place.” 
Dillon Mun. Cor., § 225, and cases cited in note 3. 

That is, if a regular meeting is adjourned, any business 
which would have been proper for the council to consider 
at that meeting, may be considered and acted upon at the 
adjourned meeting, but if it is a special or called meeting, 
which is adjourned, nothing can be considered at such ad- 
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journed meeting unless it could have been considered and 
acted upon at the special meeting. 

This being a regular meeting of the council, which was 
adjourned, it had authority to consider any matter which * 
was proper to come before the city council. The motion 
to adjourn and immediately go into special session to con- 
sider an ordinance and pass upon applications was equiva- 
lent to a motion to suspend other business, and dispose 
of the matters embraced in the motion. Although the 
word adjournment was used, it was not intended to adjourn, 
but to remain in session and dispose of the business dlesig- 
nated in the notice. The council was acting upon ques- 
tions proper for it to consider, and the court will construe 
its proceedings, which have been fairly conducted and 
within the scope of itsspowers, with great liberality. The 
first objection is untenable. 

Second. It is objected that the ordinance is void be- 
cause it amends section eight of the same ordinance, and 
does not contain section eight, and .is therefore in conflict 
with section seventy-nine of the act in relation to cities of 
the second class, which reads as follows: “AII ordinances 
and resolutions, or orders for the appropriation or payment 
of money, shall require for their passage or adoption the 
concurrence of a majority of all members elected to the coun- 
ci] or board of trustees ; ordinances of a general or perma- 
nent nature shall be fully and distinctly read on three dif- 
ferent days, unless three-fourths of the council or trustees 
shall dispense with the rule; ordinances shall contain no 
subject which shall not be clearly expressed in its title, 
and no ordinance or section thereof shall be revised or 
amended unless the new ordinance contain the entire ordi- 
nance or sectizn as revised or amended, and the ordinance 
or section so amended shall be repealed.” 

The requirementas to repealing the section amended is sub- 
stantially the same as in section eleven, article three of the 
state Constitution of 1875, and section nineteen, article two 
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of the Constitution of 1867, yet it has never been sup- 
posed that where a statute was properly passed, which con- 
tained provisions repugnant to those of a former statute, 
but not as an amendment thereof, that there must be an 
‘express repeal of such former statute to give validity to 
the latter. The law does not favor a repeal by implica- 
tion, but a later statute, which contains provisions clearly 
repugnant to a former, repeals it as completely as though 
it contained express words to that effect. Johnson v. Hahn, 
4 Neb.,146. Goddard v. Boston, 20 Pick.,410. Whitney 
v. Blanchard, 2 Gray, 208. Pierpont v. Orouch, 10 Cal., 
316. So far as the provisions of section eight are in con- 
flict with section nine, the same are repealed, and the ordi- 
nance is not void because it does not repeal section eight in 
express terms. 

The third objection is that the ordinance in question 
contains provisions in conflict with the state law— 
that is, it provides a different form of license from that 
given in the statute. The authority cited to sustain this 
proposition is Canton v. Nist, 9 Ohio State, 439. What- 
ever may be thought of the reasoning of the court and the 
conclusion reached in that case, it fails to show the inva- 
lidity of the ordinance complained of. 

Fourth. The attorney for the petitioner contends that 
the city council has no power to regulate the closing of sa- 
loons, Section thirty-nine of the act creating cities of the 
second class provides that the city council may pass ordi- 
nances: 

“‘To restrain, prohibit, and suppress billiard tables and 
bowling alleys kept for public uses, houses of prostitution 
and unlicensed tippling shops, gambling and gambling 
houses, and other disorderly houses and practices, and all 
kinds of public indecencies, and all lotteries or fraudulent 
devices and practices for the purpose of obtaining money 
or property. : 

“To prevent any desecration of the Sabbath day, com- 
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monly called Sunday, and to prohibit public amusements, 
shows, exhibitions, or ordinary business pursuits upon said 
day. 

“To prevent intoxication, fighting, quarreling, dog- 
fixhts, cock-fights and all disorderly conduct. 

“To forbid, punish, and prohibit the selling or giving 
away of any intoxicating malt, vinous, mixed or fermented 
liquor to any minor, apprentice, or insane, idiotic or dis- 
tracted person, habitual drunkard, or person in the habit of 
getting intoxicated.” Comp. Stat., 107, 108. 

Section sixty-nine authorizes the mayor and council 
to pass ordinances “ To license, regulate, and prohibit the 
selling or giving away of any intoxicating malt, vinous, 
mixed or fermented liquor, the license not to extend be- 
yond the municipal year in which it shall be granted, and 
to determine the amount to be paid for such license; pro- 
vided, that the city council or board of trustees may grant 
permits to druggists for the sale of liquors for medicinal, 
mechanical, sacramental, and chemical purposes only, sub- 
ject to forfeiture, and under such restrictions and regula- 
tions as may be provided by ordinance; provided further, 
that in granting licenses such corporate authorities shall 
comply with whatever general law of the state may be in 
furce relative to the granting of licenses.” Id., 115. 

It is contended that the latter portion of the section takes 
away the power of the city council to impose any condition 
upon the selling of liquor not imposed by the state law.. 
The effect of the language of the statute is, that license 
shall be granted in the manner provided by the.state law 
—that is, upon petition signed by thirty resident freehold- 
ers of the precinct or town where the liquor is to be sold. 
The application is to be filed with the proper officer, notice 
thereof to be given, a hearing had thereon, the amount to 
be paid for the license, which in no case can be less than 
$500, to be paid, and a bond given as required by law, ete. 
That the authority to regulate the opening and closing of 


JANUARY TERM, 1883. 33 


McDowell v. Gregory. 


saloons, where it is exercised in a reasonable manner, is 
conferred upon the mayor and council of a city of the sec- 
ond class, there is no doubt. And where such saloons are 
permitted to keep open during ordinary business hours it 
will not be deemed an abuse of such authority. Ordinances 
relating to the health, comfort, convenience, good order, 
and general welfare of the inhabitants of a municipality 
are authorized under the police power of the city. Every 
citizen, while protected in the ownership of his property, 
which cannot be appropriated to the use of the public with- 
out just compensation, nor to private use at all without the 
consent of the owner, yet is held subject to the police reg- 
ulation that it shall be so used as not to prove pernicious 
to his immediate neighbors or to citizens generally. These 
regulations rest upon the maxim “that regard be had to 
the public welfare, is the highest law.” Dillon on Mun, 
Cor., § 98. Broom’s Legal Maxims, I. The ordinance 
in question is valid, and the petitioner having been con- 
victed of its violation cannot be discharged on habeas 
corpus. 
The writ is denied and the proceedings dismissed. 


JUDGMENT ACCORDINGLY. 


Peter A. McDowELL, ‘APPELLEE, v. E. Mary 
GREGORY ET AL., APPELLANTS. 


Foreclosure of Mortgage: DECEIT BY ATTORNEY. One P. 
employed certain attorneys to foreclose a mortgage in his favor 
upon certain real estate. They thereupon commenced an action 
and obtained a decree of foreclosure. Afterwards they claimed 
to have discovered that a portion of the mortgaged premises 
had been released and other real estate taken in licu thereof, and 
they thereupon employed another attorney to obtain a decree 
setting aside the decree of foreclosure, to have the property 
claimed to be released declared discharged from the mortgage, 
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and to foreelose the mortgage upon the remainder of lands first 
mortgaged, and upon that taken in lieu of that released. A 
decree was obtained as prayed. On appeal to the supreme court 
the plaintiff filed an affidavit wherein he stated that the second 
action was commenced and carried on without his knowledge 
or authority; that he was satisfied with the first decree; which 
facts were not denied. He alsostated that he was informed and 
believed that his attorneys had purchased the land released, in 
another’s name, for a trifling sum. Held, That the decree in 
the second action would be set aside and tho petition dismissed. 


AppraL from Lancaster county. Tried below before 
Pounp, J. 


John &. Gregory, for appellant. 
No appearance for appellee. 
MAXWELL, J. 


This is an action to vacate a decree of foreclosure, correct 
a mistake, and foreclose a mortgage. A decree was ren- 
dered in the court below in favor of the plaintiff, from 
which the defendants appeal to this court. 

It appears from the record that, in the year 1875, John 
S. Gregory and wife executed a promissory note to the 
plaintiff for the sum of $1,000, due in one year from date, 
and to secure the payment of the same executed a mortgage 
upon the south-west one-fourth of section 20, town 12, 
range 6, and the east one-half of the south-east one-fourth 
of section 27, town 10, range 6. The defendants claim 
that in February, 1876, the mortgage upon the east one- 
half of the south-east one-fourth of section 27 was released 
under an agreement that John S. Gregory and wife would 
execute a mortgage in lieu thereof upon lot 7, in block 122, 
in the city of Lincoln, and there is testimony tending to 
show that such a release was obtained through the plain- 
tiff’s attorneys. Upon the release of the land above de- 
. seribed,*the Gregorys conveyed said land to one Martin L. 
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Powell, he conveying to them said lot 7, but the deed for 
said lot was not filed for record until the twenty-third of 
May, 1878. The Gregorys thereupon executed a mortgage 
upon lot 7 in block 122, and the west half of lot 3 and 
east half of lot 4 in block 121, in lieu of the mortgage 
released. The plaintiff isa resident of the state of New 
York, who had not at the date of these transactions been 
in the state, the business having been transacted through 
agents, In 1877, an action to foreclose the first mortgage 
was instituted by the plaintiff’s attorneys upon all the lands 
described in the first mortgage, including that claimed to 
be released and conveyed to Powell, the plaintiff’s attorneys 
alleging that they were not aware of the release, as it had 
not been recorded, nor aware that the mortgage on lot 7 
was made to secure the above described note. While this 
action was pending, Gregory and wife obtained a stipula- 
tion from the plaintiff’s attorneys providing that no stay 
should be taken, and that the attorneys for the plaintiff 
would look alone to the mortgaged premises for satisfaction 
of the decree, and not ask for a personal judgment in case of 
deficiency. A decree of foreclosure and sale was then ren- 
dered. The decree of foreclosure recited the stipulation— 
that the plaintiff would look to the mortgaged premises 
alone for satisfaction of the debt. While this decree was 
in force, John 8. Gregory and wife conveyed lot 7 in block 
122, in the city of Lincoln, to Welthy P. Gregory, the 
mother of John §., and she claims to be a bona fide pur- 
chaser of said lot. A sale under the decree of foreclosure 
being about to take place, the plaintiff’s attorneys claim 
that they discovered the mistake. The order of sale was 
recalled, and this action instituted by an attorney employed 
by the plaintiff’s attorneys to foreclose both mortgages. 
The Gregorys plead, the stipulation, and that Welthy P. 
Gregory is a bona fide purchaser of said lot. A decree 
foreclosing both mortgages was entered in the court’ below, 
from which the defendauts appeal to this court. 
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After au appeal was perfected, the plaintiff filed an affi- 
davit in the cause, wherein he states in substance that he 
never released the east half of the south-east one-fourth 
of section 27, town 10, range 6, from the mortgage; that 
he never authorized his attorneys to employ an attorney 
and have said real estate decreed to be released, and fore- 
close the mortgage upon the property alleged-to have been 
mortgaged in lieu thereof, and that said proceedings are 
wholly without his authority and are agaiust his interest ; 
that he is satisfied with the decree obtained on the first 
mortgage; and asks that all subsequent proceedings be de- 
clared null and void. He also states that he is informed 
and believes that before the commencement of the second 
action of foreclosure his attorney purchased said land for 
the sum of $250, although it was worth from $2,000 to 
$2,500, and caused it to be conveyed to a sister of one of 
said attorneys, to be held in trust for them. No counter- 
affidavits denying these facts are filed, although certain cor- 
respondence of the plaintiff is submitted to the court which 
really tends to sustain the plaintiff’s affidavit. This being 
the case, the second action must be held to have been com- 
menced and carried forward without the plaintiff’s knowl- 
edge or authority, and is therefore void. Should the al- 
leged facts stated upon information and belief be brought 
to the attention of the court in the proper manner, and 
clearly established, the proper remedy will be applied to 
prevent the abuse by officers of the court of their proper 
functions. The decree of foreclosure in the second action 
is reversed and the petition in that case dismissed. 


JUDGMENT ACCORDINGLY. 
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Marrna E. Stuart, PLAINTIFF IN ERROR, V. WILLIAM 
ALEXANDER ET AL,, DEFENDANTS IN ERROR. 


Chattel Mortgage: JUDGMENT CREDITOR OF MORTGAGOR. In 
November, 1876, a chattel] mortgage upon personal property, in- 
cluding “sixty hogs of an average weight of 1751bs. each,’ was 
éxecuted by H. and wifeto S. The mortgage was duly filed for 
record, and before the expiration of a year was refiled. In De- 
cember, 1877, an attorney, agent for L. & B., caused an execu- 
tion on a judgment in their favor against H. to be levied upon 
the hogs in question, and they were sold as his property, and 
purchased by them. Their attorney and agent, who went upon 
the ground, pointed out the property, and directed a levy 
thereon, having actual as well as constructive notice of the 
mortgage to8. Held, That S. was entitled to the possession as 
against L. & B., the debt secured by the mortgage being past 
due. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 


Brown & Ryan Brothers and A. J. Sawyer, for plaintiff 


in error. 


L. C. Burr and J. R. Webster, for defendants in error. 
MAXWELL, J. 


This case was before this court in 1880, and is reported 
in 10 Neb., 224, The cause being remanded, the plaintiff 
amended her petition, and issue was. joined thereon. On 
the trial of the cause in the district court a verdict was re- 
turned in favor of the defendant, upon which judgment 
was rendered. 

It appears from: the record that on the 30th day of 
October, 1876, W. W. House and Zeruah House, his wife, 
executed a chattel mortgage to the plaintiff upon a large 
amount of personal property, including “60 hogs will aver- 
age 175 pounds each,” to secure the payment of the sum 
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of $490.50. The mortgage was acknowledged by W. W. 
House as required by the statute in force at that time, but 
not by his wife,and was filed for record November 6, 1876. 
The testimony shows that this mortgage was made in good ~ 
faith, the money being actually paid. It was made to se- 
cure the note of House and wife due in three months from 
date, and authorized the mortgagees to take possession. 
The testimony tends to show that the mortgage was deliver- 
ed and the money paid in the office of L. C. Burr, and that 
4 portion of the money was paid to him to satisfy a mort- 
gagein favor of Mrs. Kennard and one to R. E. Moore, the 
mortgage of Moore being upon a portion of the hogs after- 
ward mortgaged to Mrs. Stuart. On the 3d day of 
November, 1877, the mortgage was refiled for record, with 
a statement that the interest had been paid to July 29, 1877. 
There is testimony tending to show that the hogs mort- 
gaged were kept in a pen by themselves. On the 3rd day 
of December, 1877, an execution on a judgment in favor of 
Leighton & Brown and against W. W. House, was by the 
direction of Burr levied upon 57 of the hogs in question 
to satisfy said judgment. Zeruah C. House thereupon in- 
stituted proceedings for a trial of the right of property un- 
der the statute, and verdict and judgment were rendered 
in her favor, but the plaintiff in the execution gave an in- 
demnifying bond and caused 34 head of said hogs to be 
sold and the same were purchased by Burr for Leighton 
& Brown. What became of the other hogs levied upon 
does not appear. One Alexander had a mortgage upon 
the hogs in question made by Zeruah Gx House to secure 
the sum of $50. The hogs were sold subject to this mort- 
gage, but Mr. Burr, according to his statement, was entire- 
ly ignorant of the plaintiff’s mortgage. 

After the hogs were sold the plaintiff took out a writ of 
replevin and reclaimed the property, and the contest in 
this case is between the mortgagee and execution creditors. 
The plaintiff claims the property upon two grounds, either 
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of which being found in her favor will entitle her to 
recover. " 

First. That Mrs. House was the owner of the property 
levied upon, and therefore it was not liable for the debts of 
her husband. There is a large amount of testimony tend- 
ing to show that such was the fact, and the jury would 
have been justified in so finding. Undoubtedly one cause 
of the failure to do so was the exclusion of the chattel 
mortgage made by her to the plaintiff, upon the ground 
that it was not acknowledged. There was testimony tend- 
ing to show that Mr. Burr had actual notice of this mort- 
gage at the time of the levy, sufficient to submit the ques- 
tion to the jury as to his knowledge. But the exclusion 
of this mortgage is not assigned in the petition in error. 
The question therefore cannot be considered. 

The second question relates to notice to the execu- 
tion creditors of the plaintiff’s mortgage. That Mr. Burr, 
the creditor’s attorney and agent, who went upon the 
ground, pointed out the property and directed a levy there- 
on, had actual notice of this mortgage at the time he caused 
the execution in question to be levied, is clearly and fully 
proved by the decided weight of testimony, and that he had 
constructive notice from the record is undeniable. This 
being so the plaintiff’s rights are entirely unaffected by the 
sale of the property to Leighton & Brown. The plaintiff 
was therefore entitled to the possession of the property at 
the commencement of the action. , 

The judgment of the district court is reversed and the 
cause remanded for further proveedings. 


REVERSED AND REMANDED. 
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‘James E. JoNEs, PLAINTIFF IN ERROR, V. CENEK 
Duras, DEFENDANT IN ERROR. 


1. Practice: action at Law. Asa general rule, no one can be 
subjected to a suit and judgment at law unless he, or one whose 
legal representative he is, has done some unlawful act, either of 
com mission or omission, or failed in the discharge of some duty. 


2. Taxes: TAX SALE: PAYMENT OF TAXES UNDER PROTEST. 
Plaintiff failed to pay the taxes on his lands for the years 1875- 
6-7. The lands were sold for the taxes of 1875, the pur- 
chaser at tax sale paid the taxes of 1876-7 as allowed by 
statute. Plaintiff, during the whole time was the owner of 
sufficient personal property within the county, known to the 
county treasurer, out of which the taxes could have been made. 
Shortly before the expiration of two years from the date of 
sale, plaintiff tendered to the then county treasurer the amount 
of the taxes, with interest thereon at the rate of twelvo per 
cent per annum, which was refused. He then paid the taxes, 
with interest at the rate of forty per cent per annum, under 
protest, and brought this action for the excess of interest over 
twelve per cent. Inthe district court ademurrer to a petition 
setting out the above cause of action was sustained and on 
error judgment affirmed. 


3. : NOTICE To OccUPANT. The petition failed to state 
that the statutory notice required by section 8, of article IX of 
the constitution, had been served on the occupant of the lands, 
Held, that redemption without such notice was voluntary. 


Error to the district court for Saline county. Tried 
below before WEAVER, J. 


M. B.C. True, for plaintiff in error. 


‘1. Action at law is proper remedy. Turner v. Althaus, 
6 Neb., 54. Erskine v. Van Arnsdale, 15 Wallace, 75. 
Stephan v. Daniels, 27 Ohio State, 527. 

2. Sale was illegal and void. Johnson v. Hahn, 4 Neb., 
189. Lynam v. Anderson, 9 Id., 368. 
3. The payment of a demand under compulsion of le- 
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gal process, accompanied by a protest, is not a voluntary 
payment. Aiwell v. Zeluff, 26 Michigan, 118. Cooley 
on Taxation, pp. 568-9. Parcher v. Marathon Co, 9 - 
N. W. Reporter, 1, 23. Stephan v. Daniels, 27 Ohio State, 
527. State, ex rel. Myers, v. Richardson Co., 11 Neb., 403. 
Findlay v. Adams, 2 Day (Conn.), 369. 


W. G. Hastings, for defendant in error. 


Defendant is not concerned with any illegalities in prior 
proceedings of the former treasurer. Cooley on Taxa- 
tion, pp. 559 and 560. Cooley on Torts, p. 459. McGuinty 
v. Herrick, 5 Wend., 240. Leroy v. East Saginaw Ry., 
18 Mich., 233. McLean v. Cook, 23 Wis., 864. 


Coss, J. 


This action is brought against Mr. Duras, county treas- 
urer of Saline county, in his individual capacity. The 
petition charges that plaintiff was the owner of certain 
parcels of real estate in said county, which were assessed 
for taxes in 1875; and the said taxes not being paid, the 
then treasurer of said county sold the said parcels of land 
therefor. That at and during the said time the plaintiff 
owned and had within the said county, and known to the 
then treasurer of said county, a large amount of personal 
property, amply sufficient out of which the said taxes could 
have been made by distress and sale thereof. ‘That in the 
years 1876 and 1877, the said lands remaining unredeemed 
from such sale, the purchaser thereof paid the subse- 
quent taxes on said lands for the said last named years. 
That on the 13th day of December, 1878, the defendant 
having become treasurer of said county, was about to exe- 
cute deeds to such purchaser to said lands, upon the said sales 
for taxes. That thereupon the plaintiff tendered to the 
said defendant a sum of money equal to the several amounts 
paid by the purchaser of said parcels of land, as well at the 
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purchase thereof as for the said subsequent taxes, together 
with interest on the said several sums from the several 
dates of the payment thereof at the rate of twelve per cent 
per annum, that the said defendant refused to take the 
same in full redemption of said lands from taxes, and that 
plaintiff, in order to prevent the deeding of said lands for 
said taxes, was compelled to pay, and did pay under pro- 
test, the amount of said several sums paid by the said pur- 
chaser at the said sale for taxes of 1875, as well as for the 
taxes of 1876 and 1877 and interest thereon, at the rate of 
forty per cent per annum on the said several sums. And 
plaintiff’s claim for which this suit was brought is for the 
interest paid by him in excess of twelve per cent. The 
district court sustained a general demurrer to the plain- 
tiff’s petition, and he brings the cause to this court on error. 

We think that it may be stated as a general proposition 
of law, that no one can be subjected to a suit and judgment 
at law, unless he, or one whose !.al representative he is, 
has done some unlawful act, either of commission or omis- 
sion, or failed in the discharge of some duty. Applying 
this rule to the case at bar, we fail to see wherein the de- 
fendant has violated any law or failed in the discharge of 
any duty. Letit be conceded that his predecessor in office 
’ wrongfully sold the plaintiff’s lands and gave the pur- 
chaser a certificate therefor. The only connection which 
the defendant appears ever to have had with the matter 
was to refuse the offer of the plaintiff to redeem said lands 
by the payment of the original taxes and interest thereon, 
at the rate of twelve percent per annum only. Was it the 
duty of the defendant to accept such tender? The law then 
in force, sec. 64, p. 922 of the General Statutes, provided for 
such redemption only upon the payment of such taxes and 
interest thereon at the rate of forty per cent. But it is in- 
sisted that the sale was void by reason of the former coun- 
ty treasurer having made the same without having first 
exhausted the personal property of the plaintiff. In reply 
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to this it must be said that the defendant is in no degree 
responsible for the acts of his predecessor in office. The 
law had invested him with no power to enquire into the 
facts upon which the record of said sale was made, nor to 
alter or revise it in any event. His duties were purely 
ministerial and the law pointed them out very clearly. To 
“enter a memorandum of the redemption in the list of 
sales, and give a receipt therefor to the person redeeming 
the same, for which he may chargea fee of fifty cents, and 
shall hold the redemption money paid subject to the order 
of the purchaser,” etc. Thus the law pointed out the du- 
ties of the county treasurer upon redemption being made. 
In this case there was no redemption made, nor offer to 
make one. which the defendant could consider, until the 
final one which was accepted by him. 

Counsel for plaintiff cites the case of Andrew Stephan, 
Treasurer of Lucas Co., v. Daniels et al., 27 Ohio State, 
527. In that case it seems that Daniels was the owner of 
certain property in the city of Toledo which was assessed, 
to improve Maumee avenue in said city, in the sum of 
$461.33, which was duly certified under the statute to the 
county auditor, and by him placed on the duplicate for - 
collection by the treasurer, as other taxes are collected. By 
reason that no resolution was passed and published by the 
city council declaring the necessity for such improvement, 
the assessment was illegal and void. Before December 20, 
1868, plaintiff, who it seems had other taxes past due and 
coming due on thatday as well as one-half of this assessment, 
tendered to the treasurer his other taxes, which the defend- 
ant declined to receive, unless the amount due on the 
assessment was also paid. This being declined by the 
plaintiff the property was returned delinquent for both 
taxes and assessment, and the real estate advertised to be 

sold, January 19, 1869, at delinquent tax sale to pay the 
same. On the 18th of January the plaintiff, in order to 
release the land and prevent its being sold at such sale, 
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and to save the penalties incident to such sale, paid the tax- 
es and said illegal assessment then due, under protest, and 
brought suit against the treasurer for the money paid on 
the illegal assessment. The judgment of the lower court, 
which was for the plaintiff, was sustained by the supreme 
court. But in their opinion the court say that before the 
passage of a certain act of the legislature (April 29, 1854) 
“there was no action against the éexswrer unless the law 
was invalid, or he acted without color of law.” 

But the case at bar differs from the Ohio case in its 
most essential features. There the treasurer held a legal 
tax and an illegal assessment against the same property, 
which he was about to sell for the two sums. The. owner 
of the property tendered the amount of taxes, but claimed 
that the assessment was void for the want of certain pre- 
cedent steps to its levy, required by law to be taken and 
which had not been taken. The treasurer says—no, unless 
you pay both sums, the land will be sold. Thereupon the 
tax-payer, protesting, paid the two sums and sued the same 
treasurer for the amount of the illegal assessment. It is 
reasonable to suppose that the treasurer thus having no- 
tice that the legality of the assessment was denied would ~ 
retain the money for his owu security, until the question 
should be decided. In the case of Meck v. MeClure, 49 
Cal., 628, cited by the Ohio court in its opinion, the court 
say: “It is said the object of a notice of such suit, or of 
payment under protest, is that the officer may protect him- 
self. If on inquiry he findsthe demand illegal, he may de- 
cline to proceed, cr if he collects, he may withhold the 
money from payment over until the question is settled.” 

In the case at bar the defendant was, by virtue of his 
official position, the trustee of the purchaser of the property 
at tax sale. It was his duty to receive the redemption 
money, with the interest, if tendered to him, whether with 
or without protest, and the moment that he received it, it 
was the right of the holder of the certificate to demand it, 
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and if not paid over to sue the treasurer and his securities 
therefor. In all the numerous cases cited by the court in 
the Ohio case there is none, nor have we been able to find 
one, which holds that the payment of money in the re- 
demption of lands sold for taxes constitutes compulsory 
payment, and we would hesitate to hold that it does. In 
many cases which hold that payment to an officer holding 
a tax warrant and threatening to seize chattels is compul- 
sory payment, much stress is laid upon the fact that the 
party has had no day in court. In the case at bar the 
plaintiff had two years in which to seek redress in court 
after the public sale of his lands, and longer than that from 
the time when it was his duty to pay his taxes. 

There is another and material point in respect to which 
the plaintiff’s petition fails to state a cause of action. 
The proviso to section 3 of article [X of the constitution 

"ig: “That occupants shall in all cases be served with per- 
sonal notice before the time of redemption expires.” The 
petition fails to state that any notice had been personally 
served on the occupant of said lands. So that, although 
all the steps stated in the petition had been taken by the 
defendants, unless the holder of the certificates of purchase 
of the lands at tax sale had served this constitutional no- 
tice, the plaintiff was not in danger of losing his lands, and 
the payment of the redemption money and interest must 
be held to have been voluntary. The judgment of the dis- 
trict court is affirmed. 


JUDGMENT AFFIRMED. 
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ScHoot Disrricr No. 36 1x YorRK County, PLAINTIFF 
IN ERROR, V. JOHN McINnTIn, DEFENDANT IN ERROR. 


1. Pleading: Deparrure. In an action of replevin commenced 
and tried before a justice of the peace, no bill of particulars was 
filed by the plaintiff, nor objection made by the defendant on 
that account. On appeal) to the district court the plaintiff filed 
its petition, in which the property replevied was described dif- 
ferently from the description thereof in the plaintiff's affidavit 
in the justice’s court. Held, No departure. 


2. Replevin: pracricE, The affidavit in an action of replevin 
before a justice of the peace described the property as ‘tone 
school-house about 14x24 feet in size, composed of god and lum- 
ber, now situated on the south-west quarter of section 29,” etc. 
On appeal to the district court plaintiff filed its petition, in 
which the property is described as ‘ All the boards, planks, and 
lumber, and windows, benches, doors, and desks, which form 

a part of a certain school-house composed partly of sod and 
dirt, and partly of lumber, the dimensions of said school-house 
being about 24 feet in length, and 14 feet in width, and situate 
on the south-west quarter of section 29,’ etc. Held, Not to set’ 
forth a different cause of action. 

8. Pleadings in District Court on Appeal from Justice 
of the Peace. In an action in the district court on appeal 
from a justice of the peace, the plaintiff filed its petition, to 
which the defendant filed his answer in the nature of a plea of 
the genera] issue, and afterwards filed a motion to strike the 
said petition from the files ‘for the reason that the said peti- 
tion contains and sets forth a different cause of action than 
that set forth in the court below,’”? which motion was sustained. 
Held, Error. 


Error to the district court for- York county. Tried 
below before Post, J. 


George B. France, for plaintiff in error. 
W. T. Scott, for defendant in error. 
Cops, J. 


This is an action of replevin originally commenced be- 
fore a justice of the peace. The plaintiff, by its treasurer, 
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made and filed the usual affidavit in replevin, in which the 
property is described as “one school-house, about 14x24 ft. 
in size, composed of sod and lumber, now situated on the 
south-west quarter of section twenty-nine,” etc. Upon the 
return day of the writ, the parties appeared and went to 
trial without the plaintiff filing any bill of particulars or 
the attention of the court being called thereto. Nor did 
the defendant make any answer or denial whatever in the 
case. The verdict and judgment in the justice’s court be- 
ing for the defendant, the plaintiff appealed to the district 
court. In the district court the plaintiff filed its petition 
in the usual form, in which the property is described as 
“all the boards, planks, and lumber, and windows, benches, 
doors, and desks which form a part of a certain school- 
house composed partly of sod and dirt and partly of lum- 
ber, the dimensions of said school-house being about 24 
fect in length and 14 feet in width, and situate upon the 
south-west quarter of section twenty-nine,” ete. Said pe- 
tition was filed the eleventh day of September, 1880; its 
filing out of time being waived in writing by the attorney 
for the defendant. On the tweuty-ninth day of Septem- 
ber, 1880, the defendant filed his answer in said action, 
consisting of a general denial. On the twentieth day of 
December, 1880, defendant filed his motion to dismiss the 
appeal, assigning six several grounds, which, after argu- 
ment and consideration, was overruled. Afterwards, on 
the same day, the defendant filed his motion to strike the 
plaintiff’s petition from the files of the court, “for the rea- 
son that said petition contains and sets forth a different 
cause of action than that set forth in the court below,” 
which motion was sustained. Finally, after two continu- 
ances, on the third day of May, 1882, the cause came on 
to trial toa jury. ° 

It appears that the plaintiff asked the privilege of open- 
ing the case to the jury, which was denied by the court, to 
which plaintiff excepted. “ Plaintiff then asked the privi- 
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lege of introducing witnesses to prove the right of property 
and to prove that the right of property is not in the de- 
fendant,” which was by the court denied, and exception 
taken. Witnesses for the defendant were then sworn, and 
testified, and witnesses for the plaintiff were permitted to 
give testimony only in rebuttal. 

The jury having returned their verdict in favor of the 
defendant, a motion for a new trial on the part of the 
plaintiff having been overruled and judgment rendered 
against it, it brings the cause to this court on error. 

‘There are several errors assigned, but one of which will 
_ be considered. The ground upon which the mvtion to 
strike the plaintiff’s petition from the files was, “that said 
petition contains and sets forth a different cause of action 
than that set forth in the court below.” There having 
been no pleading or bill of particulars filed by either party 
in the justice’s court, the person drafting the motion must 
have referred to the description of the property contained. 
in the original affidavit of William Search, treasurer of the 
plaintiff, upon which the order of replevin was issued. 
This affidavit is not a pleading, nor does it stand in the 
place of one. Had the plaintiff been held to a strict com- 
pliance with the law and required to file his bill of partic- 
ulars in the justice’s court, such bill of particulars must 
have conformed substantially to the affidavit, otherwise the 
affidavit may have been quashed on motion, but it is the 
bill of particulars and not the affidavit that will control on 
a question of departure. And the defendant having tacitly 
waived the filing of a bill of particulars by the plaintiff in 
the justice’s court, could not raise the question of departure 
in the district court. See §§ 181 and 182, pp. 552 and 
553, Comp. Stat. 

But let us suppose that we are wrong in this view, and 
that in an action of replevin before a justice of the peace 
this affidavit does stand in lieu of a bill of particulars; was 
there a departure in this case? The thing in controversy 
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was a school-house, composed of sod, with a pine lumber 

roof and floor, with a door and two windows, door and 
window frames, sash, and lights. This house, as appears 
by the-testimony, had been built by the school district, but 
on land to which the district had no title. The defendant, 
by some means not fully disclosed by the testimony, ob- 
tained the possession of this school-house, and while it does 
not appear that he claimed to own it, he refused to give it 
up. Theschool district commenced this action, and in the 
affidavit for replevin the property was described as above 
set forth. For all purposes of identity this description and 
that contained in the petition in the district court are iden- 
tical. In the one case it is called “one school-house, about 
14x24 ft. in size, composed of sod and lumber, now situ- 
ated on the south-west quarter of section twenty-nine,” ete. ; 
and in the other as “All the boards, planks, and lumber, 
and windows, benches, doors, and desks which form a part 
of a certain school-house composed partly of sod and dirt 
and partly of lumber. The dimensions of said school-house 
being about 24 feet in length and 14 feet in width, and 
situated upon the south-west quarter of section twenty- 
nine,” ete. In the one case it is called a house composed 
in part of lumber, etc.; in the other it is described as the 
lumber, ete., composing a part of the house. These de-_ 
scriptions must be interpreted by the light of the testimony 
in the case, as well as by the universal experience and ob- 
servation of the people of the country in relation to sod 
houses. The testimony informs us that the sod walls of 
this house were put up nine or ten yearsago. Onc witness 
describes it, at the time of the commencement of the suit, 
in the following words: 

Q. How was the sod? What condition was it in? 

A. The sod was torn to pieces. Some children had 
dug holes through it and the cattle had pulled it down. 

None of the witnesses attach any value whatever to the 
sod body of the house. They differ all the way from fif- 
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teen to fifty dollars as to the value of the lumber. The 
sod house of Nebraska must not be confounded with the 
sodded cabin of the early days of Northern Illinois and 
Wisconsin, nor with the adobe of the country south-west 
of us. The sod house is, or was when that style of archi- 
tecture prevailed to some extent in the new settlements of 
this state, composed of the tough sod, as turned over by the 
breaking-plow, cut into convenient sections and laid in the 
wall without mortar or backing of any kind. The life of 
a wall thus composed is very short anywhere, but grows 
somewhat longer as-we go farther west, in proportion to 
the diminished annual rain-fall. In York county, ten 
years must be its extreme old age. In speaking of such a 
building, therefore, in connection with the question of its 
value, we do not deem it entirely inadmissible to describe 
it as so much lumber, constituting the roof, floor, etc., of a 
sod house. The thing itself being susceptible of two de- 
scriptions, although different, they are not inconsistent. 

Again, we believe it to be a rule of pleafling, without an 
exception, that a plea or answer to the merits waives all 
detects of a formal or technical character in the paper 
pleaded or answered to. So, after filing an answer to the 
merits in the nature of a plea of the general issue, by the 
defendant, he could not be permitted to move to strike the 
plaintiffs petition from the files. Whatever view we take 
of the case, the conclusion is irresistible that the district 
court erred in sustaining the motion to strike the plaintiff’s 
petition from the files. 

The judgment of the district court is therefore reversed, - 
the plaintiff’s petition restored to its place in the files of the 
case, and the cause remanded for further proceeding in 
accordance with law. 


REVERSED AND REMANDED. 
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THE BURLINGTON AND Missournt RIVER RAILROAD 
CoMPANY IN NEBRASKA, PLAINTIFF IN ERROR, V. 
BuFFaLo CouNTY, DEFENDANT IN ERROR. 


Payment of Taxes under Prctest: acTIox TO RECOVER 
BACK: DEMAND. Under the provisions cf section 144 of the 
revenue act, when an alleged illegal tax is paid under protest to 
a county treasurer, the said treasurer receives it a3 the ugent of 
the state school district, ete., for the benefit or under the au- 
thority or by the request of which the sume was levied, as well 
as of the county, and in order to lay a foundation for legal pro- 
ceedings to recover such illegal taxes paid under protest, de- 
mand thereof must be made of state treasurer, school district 
treasurer, etc., within the time limited by statute. 


Error to the district court for Buffalo county. Tried 
below before GasLin, J. 


Marquett & Deweese, for plaintiff in error. 
Sam L. Savidge, for defendant in error. 


Coss, J. 


This action was originally commenced in the county 
court of Buffalo county, and taken by appeal! to the district 
court, where a judgment was rendered for the defendant on 
a demurrer by the plaintiff to defendant’s answer. Plain- 
tit brings the cause to this court on error. 

The following is the substance of tle petition: Certain 
property of the plaintiff’s, situated in Buffalo county, was 
doubly assessed for the purpose of taxation for the year 
1879; that is to say, was once duly assessed by the state 
board of equalization, and included in the value per mile 
of the plaintiff’s property, which was afterwards duly cer- 
tific] by the auditur of state to the county clerk of said 
county, and was by him entered on the assessment rolls. 
That notwithstanding the »bove facts, the said property, 
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consisting of one section house, one-half of depot, one water 
tank and wind mill, was, by the assessor of Kearney pre- 
cinct, in said county, entered and valued upon his assess- 
ment roll for the sane year’s taxes, and returned the same. 
to county clerk. That such proceedings were afterwards 
had by the commissioners and clerk of said county that 
both the valuations per mile so as aforesaid returned by 
said auditor, as well as the valuation of the said property 
last above described as returned by said assessor of Kearney 
precinct, were entered upon the tax list of said county, and 
that in pursuance of the levies made by said board of com- 
missioners a tax was extended on both valuations, and that 
the tax extended upon the valuation as aforesaid wrong- 
fully made by said assessor of Kearney precinct, amounted 
to the sum of one hundred and thirty-eight and fourteen- 
one-hundredths dollars, that sum being in addition to the 
amount levied upon said property as aforesaid returned by 
the auditor of state. That heretofore, and on the tenth day 
of May, 1880, the plaintiff paid the tax levied upon the 
assessment so as aforesaid certified by the auditor of state 
to the county clerk of said county, an] on the same day 
paid under protest the said sum of one hundred and thirty- 
eight and fourteen-one-hundredths dollars so as aforesaid 
wrongfully levied upon the wrongful assessment of the 
said assessor of Kearney precinct aforesaid. That after- 
wards, and on the same day, and within thirty days after 
such payment, the plaintiff demanded the repayment of 
said sum of $138.14, so as aforesaid paid upon said wrong- 
ful assessment, from the treasurer of Buffalo county, in 
writing. That more than ninety days have elapsed since 
said demand was made, but that said sum has not been re- 
funded nor any part thereof except the sum of ninety-two 
dollars, ete. With demand of judgment for $46.14. 

The following is the substance of the defendant’s an- 
ewer : 

1. The assessor of Kearney precinct in said Buffalo 
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county for the year 1879, for the purpose of taxation, re- 
turned one section house, one-half of depot in the city of 
Kearney, and one water-tank, windmill, ete., the property 
-of the plaintiff, situate in said precinct, and upon such : s- 
sessment amounting to the sum of $2,875, taxes were 
levied for the year 1879 as follows: 


State ......... sue duties Ya vessae oes eaesi we dacsedvasGeedasetand $ 17.39 
COUNTY arises Savbandseiieteqeas ve duideacecs Sense bapees eee es 57.50 
Kearney precinct special ....... sige radaes va aad sees sates 34.50 
School district No. 7 of Buffalo county.............. 28.75 

Amounting in all to .he sum Of.............eeeeee $138.14 


.2, The said plaintiff paid the taxes levied upon the 
assessment as aforesaid under protest, of which the 


State received ......ccccesccceecceseuecececcesseareeeeees $17.39 
The county received.........cecesceceeeeceeccteeeeeeenens 57.50 
Kearney precinct received .........:.cseeecsceeeeeseeeee 34.50 


And soon thereafter plaintiff presented a claim for the en- 
tire amount of said tax to the Board of County Commis- 
sioners of said county for payment, and on the 5th day of 
October, 1880, the said Board allowed the sum of $92 on 
said bill or cla‘, being the amount levied for and received 
by the county and precinct aforesaid, and the said Board 
rejected the balance of said claim. From the action of 
said Board there has been no appeal, and said order of the 
Board now remains i: full force and effect, in no wise an- 
nulled or set aside. The plaintiff received the sum of 
$92 allowed as aforesaid. 

3. The plaintiff has not at any time demanded in 
writing of the treasurer of the state of Nebraska or the 
treasurer of school distriet No. 7 of Buffalo county, the 
respective amounts received by them of said tax for the 
benefit and by the authority of whom the several amounts 
were levied and cullected, ete. 

The following are the provisions of law applicable to 
the case: 
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“Sec. 144. * * * but in every case the person or 
persons claiming any tax, or any part thereof, to be for any 
reason invalid, who shall pay the same to the tax collector 
or other proper authority, in all respects as though the 
same was legal and valid, such person may, at any time 
within thirty days after such payment, demand the same 
in writing from the treasurer of the state, or of the county, 
city, village, township, district, or other subdivision, for 
the benefit, or under the authority, or by the request of 
which the same was levied, and if the same shall not be 
refunded within ninety days thereafter may sue such county, 
city, village, township, district or other subdivision for 
the amount so demanded, and if upon the trial it shall be 
determined that such tax, or any part thereof, was levied or 
assessed for an illegal or unauthorized purpose, or was for any 
reason invalid, judgment shall be rendered therefor, with 
interest, and the same shall be collected as in other cases.” 

It can scarcely be doubted that within the intent and 
meaning of the language of this section the state taxes 
were levied fir the benefit and under the authority, if not 
at the request, of the state, or that the school district taxes 
were levied for the benefit and at the request, if not by 
the authority, of the school district. It therefore seems to 
be quite clear that in order to lay a foundation for legal 
proceedings to collect hack the state and school district taxes, 
the plaintiff must have demanded the same from the state 
and school district treasurers within the time limited 
by the statute. By no other construction can effect be 
given the language of the law. It will not do to construe 
the language of the section to mean that state and school 
district taxes could be paid. under protest and reclaimed 
from the county after the same has passed out of’ the 
hands of the county treasurer and into the state and school 
district funds; to do so would be to reject nearly all of 
the complex language of the section and thus violate the 
well known rules for construing statutes. 
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Had the legislature provided for settling the validity of 
the entire assessment by one suit, it would have been more 
in accordance with the general policy of the law which 
seeks to discourage a multiplicity of suits and the accumu- 
lation of costs; but it has not, and it is the duty of the 
courts to administer the law as it is. 

The judgment of the district court must be affirmed. 


JUDGMENT AFFIRMED. 


OmaHA AND NorTHERN NEBRASKA RarLRoaD Com- 
PANY, PLAINTIFF IN ERROR, V. JOHN I. REDICK, DE- 
FENDANT IN ERROR. 


Bill of exceptions. Where an attorney of record, to whom 
a bill of exceptions is presented for examination, proposes 
amendments thereto without objection, he cannot afterwards 
be heard to complain that it was not presented to him within 
the statutory time. 


Motion to quash bill of exceptions, 
Redick & Redick, for the motion. 
John D. Howe, contra. 

By THE CourRT. 


‘The defendant moves to quash the bill of exceptions in 
this case because it was not presented to him within the 
time required by law. 

It appears that the caus2 was tried to the court on the 
first day of March, 1882, and a decision rendered on the 
tenth of that month. A motion for a new trial was filed 
on the third day after the decision was made. This mo- 
tion was taken under advisement. On the seventh of 
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April, 1882, the court adjourned sine die. At the next 
term of the court, to-wit, July 10th, 1882, a decision was 
rendered overruling the motion for a new trial, and forty 
days were allowed in which to settle a bill of exceptions. 
Court adjourned sine die on the eleventh of that month, 
and on the twenty-first a bill of exceptions was submitted 
to the defendant for correction. The defendant proposed 
various amendments, and they were returned with and in- 
corporated into the bill, which was signed by the judge 
without objection. 

‘When a party without objection proposes amendments 
to a bill of exceptions, thereby treating the same as valid, 
and makes no objection to the same being signed by the 

- judge, he will waive all objections as to the time within 
which the bill was presented to him for examination and 
amendment. The objection at the most is merely techni- 
cal, and should not be sustained in any case unless the 
moving party is himself free from fault. 

Under our present statute, where the proposed bill is 
required to be submitted to the adverse party for correc- 
tion and amendment before it is presented to the judge for 
his signature, and the bill is thus supposed to become an 
accurate record of the trial, or at least of the exceptions 
presented, justice requires that it should be sustained un- 
less there has’ been such a disregard of the law in settling 
the same as not to justify the judge in signing it. But if 
no objections are made and the adverse party assists in per- 
fecting the bill, he will be held to have assented to it. 
The motion must be overruled. 


MoTION OVERRULED. 
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C. AuLTMAN & Co., PLAINTIFF AND APPELLEES, V. P. 
C. PATTERSON ET AL., DEFENDANTS AND APPELLANTS. 


Bill of exceptions. A Dill of exceptions in a cause tried in the . 
district ‘court must be filed in that court, and if the original 
bill is used in the supreme court, the clerk of the district court 
must attach his certificate to the same that it is the original 
bill. 


Morton to quash the bill of exceptions. 
Hi. J. Evans, for the motion. 

Sibbett & Fuller, contra. 

By THE Court. 


This cause is submitted to the court on a motion to quash 
the bill of exceptions. First, because it was <ot filed in 
the district court; and, second, because there is no cer- 
tificate of the clerk attached to the same. The bill was 
signed by the judge and was ordered to be made a part of 
the record in the cause, and there is no evidence before the 
court that it was not properly filed. The first objection 
therefore is untenable. The second objection is more 
serious. The statute permits the original Dill to be filed 
in this court, but requires the clerk to certify that it is the 
original bill. This requirement cannot be dispensed with, 
but the court ou proper application will permit the bill 
to be withdrawn for the purpose of having the certificate 
attached if desired. The motion must be sustained, 


MOTION SUSTAINED. 
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Same v. SAME. 


Review of questions of fact on appeal. Even in equity cases 
this court will not disturb a finding of fact, unless it is found to 
be clearly against the weight of evidence. 


APPEAL from Butler county. Tried below before 
Post, J. 


Sibbett & Fuller, for appellants, — 
H. J. Evans, for appellees. 
Lake, Cu. J. 


We see no reasonable excuse for bringing this case here. 
It is an ordinary action for the foreclosure of a mortgage, 
wherein the defense made by the answer is, simply, that an 
additional credit of fifty dollars should. be allowed on one 
of the notes, and that the mortgage itself, which was in 
fact given to secure one note only for $494.60, had been so 
wrongfully changed as to purport to secure three notes, 
amounting in the aggregate to the sum of $1417.60. 

The evidence submitted upon the issue joined on this 
answer was overwhelmingly against the defendants’ claims, 
and fully justified the decree. Indeed so satisfactory is it, 
that no room is left for doubt that the mortgage as sucd 
on is in all respects the same as when executed by tlie de- 
fendants. 

It should be borne in mind that, even in equity cases, 
this court will not disturb a finding of fact unless it is 
found to be clearly against the evidence on which it is 
based. Courtnay v. Price, 12 Neb., 189. Jennings v. 
Simpson, Id., 558. The judgment of the district court is 
affirmed. 


JUDGMENT AFFIRMED. 
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JoHN CATTLE, SR., PLAINTIFF AND APPELLEES, V. M. D. 
Happox ET AL., DEFENDANTS AND APPELLANTS. 


1. Referee: siLL or excupTions. A trial was had before a ref- 
eree, who made a report, and the testimony and exceptions 
taken before him were returned to the court, but not signed. 
Exceptions were filed to the report, which were overruled, and 

, judgment entered on the report, and the jadge signed the bill 
of exceptions taken before the referee. Held, That as no ob- 
jection was made in the district court to the bill of exceptions 
because not signed by the referee, the objection will not be cun- 
sidered by the supreme court. 


2 Bill of Exceptions. The fact that the certificate of the judge 
does not show that the bill of exceptions contains all the testi- 
mony is not ground for quashing the bill. 

. Where a bill of exceptions purporting to contain all the 
testimony is submitted to the adverse party for amendment, and 
such party certifies that he has no amendments 10 propuse to 
the same, the court will presume that such bill contains all the 
evidence, notwithstanding the certificate may not fully so cer- 
tify, 


Motion to quash bill of exceptions, 
Norval Brothers, for the motion. 

Sibbett & Fuller and Burr & Kelly, contra. 
By THE Court. 


This case was referred to a referee, who, after due notice 
to the parties, heard the testimony and made a report of 
his findings to the court. The t:stimony was taken by the 
court reporter, apparently by consent, as it stated that fees 
were paid by the parties equally. The bill of exceptions 
was served upon the attorneys of the appellee, and their 
certificate that they had no amendments to propose is in 
the record. Exceptions were filed to the report of the ref- 
_ eree, which were overruled, and judgment entered on the 
report. The judge thereupon signed the bill of exceptions, 
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but it is not signed by the referee. The appellee now 
moves to quash the bill, first, because it was vot allowed 
and signed by the referee, and second, because it does not 
purport to contain all the testimony. No objection was 
made to the bill in the district court, and one of the 
grounds of objection to the report in that court was, that 
the findings were against the weight of evidence. The bill 
was before the district court without objection, and it is too 
late to raise the objection for the first time in this court. 
A referee should sign a bill of exceptions in any case tried 
before him, if so required by either party; but objections 
to the bill or its form must be made in the district court, 
and unless so made cannot be considered here. The second 
ground of the motion, even if true, would not justify the 
court in quashing the bill, although in a proper case it 
might refuse to set aside the finding as being against the 
weight of testimony. But where the attorneys of the ad- 
verse party, when called on to propose amendments, certify 
on a bill which purports to contain the testimony, that they 
have no amendments to propose, the court will presume 
that the bill contains all the testimony. The motion must 


be overruled. : 
MoTIoN OVERRULED. 


Henry PARRISH, PLAINTIFF IN ERROR, v. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: Instructions To guRY. It is not essential to 
the ends of justice that the judge, in charging a jury, should re- 
hearse the sayings of law writers as to the policy of the law in 
the punishment of criminals. : 


. Instructions ought to be as few as practicable, in 
view of the evidence, couched in plain, simple language; and 
where they are, and conform to the principles and policy of the 
law, it is enough. 
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: JURY NOT THE JUDGES OF THE LAW. In criminal trials 
jurors are not judyes of the law. While jurors have the power 
to disregard the law as given by the judge, they have neither a 
legal nor moral right to do so. 


4° 3 . It is not error to refuse an instruction, correct in 
principle, wlwre the evidence is not such as to make it appli- 
cable. 


: PRESUMPTION FROM ACT DONE. It is a presumption of 
law, applicable in criminal trials, that a person intended to do 
that which he voluntarily and willfully did in fact do. 


: PERSONAL CONFLICT: SELF-DEFENSE. In case of per- 
sonal conflict resulting in death, in order to prove the defense 
of justifiable homicide, it must appear that the party killing 
had endeavored by all reasonable means, before giving the fatal 
blow, to escape from the scene of the difficulty. 


: SUFFICIENCY OF PRooF. If the proof of guilt be of such 
moral certuinty as convinces the minds of the jury, as reason- 
able men, beyond all reasonable doubt, it is sufficient. 


+ TECHNICAL ERROR. Although it may be found that 
detached portions of a charge are not technically correct, yet 
if, taking the whole charge together, the law was fairly given, 
and no prejudice done to the accused, the judgment will not be 
disturbed. 


Error to the district court of Johnson county. Tried 
below before WEAVER, J. 


Appleget & Son and Pinero and Selby, for plaintiff in 
error. 


On refusal to give ninth instruction asked for, cited: 
State v. Crotean, 24 Ver., 14. 4 Broom & Hadley’s Com., 
631. Fisher v. The People, 23 Ill, 294. Nelson v. The 
State, 2 Swan, 237. Falk vu. The People, 43 Til., 331. 
Wharton’s Crim. Practice, sec. 711. On refusal to give 
fifth instruction asked for, cited Lyons v. The People, 68 
TL, 271. Seventh instruction given by court was er- 
roneous. Wharton’s Ev., secs. 716, 734. Court’s ninth 
instruction was misleading. 2 Whart. Crim. Law, secs. 
1019-1021. 


62 SUPREME COURT OF NEBRASKA, 


Parrish v. The State. 


C. J. Dilworth, Attorney General, for the state, cited 
Olive v. The State, 11 Neb., 1. 


LAKE, Cu. J. 


It is not claimed by the prisoner’s counsel that the evi- 
dence was not ample to support # conviction. The only 
errors alleged relate to the charge given tothe jury. 

First. The refusal of the judge to give three of the 
instructions, the fifth, ninth, and tenth, requested for the 
accused, ; 

Second. The giving of the seventh, ninth, tenth, and 
eleventh, on the judge’s own motion; and : 

Third. The giving of the fifth, seventh, ninth, and 
tenth of those requested by the prosecution. 

Of the fifth instruction, requested on behalf of the 
prisoner, all we care to say is, that its substance—in fact 
all of it except the sentimental aphorism found in some 
of the works on criminal law, “that it were better thiat 
ninety and nine, or any indefinite number of guilty per- 
sons, should escape, than that one innocent man should be 
convicted” —wias all included in the instructions which were 
given, and a repetition was unnecessary. The criminal 
law abounds in such maxims equally as applicable as this, 
and they are usually sufficiently indulged in, and made 
prominent in the arguments of counsel, without reinforce- 
ment by the judge’s charge. What the policy of the law 
is respecting the punishment of criminals, the judge ought 
to inform himself, and is expected to know and properly 
apply; but it is not essential to the ends of justice that on 
all occasions he should rehearse it to juries. To quote ex- 
tensively in a charge the sayings of law writers, although 
they may be entirely correct in principle, not unfrequently 
tends rather to confuse than to enlighten jurymen. In- 
structions ought to be as few as practicable, in view of the 
evidence; couched in plain simple language, addressed as 
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they usually are to common understandings; and where 
they are, and conform to the principles and policy of the 
law, it isenough. Every step taken by the judge beyond 
this can do no good, but may do positive harm. 

The ninth instruction requested for the prisoner was 
rightly refused. It was to the effect that the jury were - 
at liberty to disregard the charge if they believed the law 
different from what the judge had stated it to be. Such, 
fortunately, is not the rule here, notwithstanding it is so 
held in some of the states by force of peculiar statutes on 
the subject. Doubtless a juror has the power to disre- 
gard the law as given by the judge, but he has neither a 
legal nor moral right, and violates his oath to do so. Be- 
sides, how exceedingly farcical the spectacle of a judge 
saying toa jury “the law of the case is as I have charged ; 
that is the criterion by which the parties have the right 
to be judged, but if you think otherwise, why you may 
hold it to be as you like.” 

With such the rule, must not the administration of jus- 
tice rest on a very uncertain and insecure basis? What is 
held to be the law in one case upon a given state of facts 
very likely may not be enforced as the law in another 
case when the facts are not materially different. And then, 
too, when the determination of the law of a case is left to the 
whims and caprices of jurymen, there'is no way of knowing 
with certainty what they have held it to be. And thus 
the door is opened‘to the worst of abuses, without the 
means of locating and remedying the wrongs which are at 
hand where it is made certain by being embodied in a 
written charge of the judge. 

The third request refused was that, “If the jury believe 
from the evidence that, but for the bleeding and trephi- 
ning of Elmer,Parker, he would have recovered from the 
wound inflicted by the prisoner, thea the jury must acquit 
the prisoner.” Asa proposition of law this is doubtless 
correct. If it were found that the wound was not mortal 
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—that the death of the deceased was occasioned by the sur- 
gical operation—the prisonzr was certainly entitled to an 
acquittal. The trouble with this instruction is, however, 
that the evidence did not call for its application. The uni- 
ted testimony of all the medical experts who gave opin- 
ions on this subject was that they considered the wound 
itself mortal, and that the deceased died of it. Not one of 
them expressed the belief that death was occasioned, or 
even hastened, by the surgical treatment. 

Dr. Lyle, a physician of over twe:ty years’ practice, was 
present when the injury was inflicted upon the deceased. 
In answer to—“ What caused his death?” said, “I think 
the stone crushed the brain, and produced infusion in the 
brain. When we took out a piece of the skull, there was 
two or three ounces of blood came out, showing iufusion 
on the brain.” 

Dr. Thurber was present soon after the injury; found 
the patient unconscious, and was of opinion he “ was going 
to die,” and that nothing could be done only to get him 
in an easy position and let him remain so. The breathing 
was “heavy and stertorous.” ‘Thought he would not have 
trephined him, “because it could do no good.” 

Dr. Chubbuck swore that he “found a fracture of the 
right parietal bone, with undoubted evidence of infusion of 
blood, and separation of the coronal suture.” The pulse 
“was very irregular, sometimes running, as I now reco!- 
lect, to perhaps ninety and one hundred, then again drop- 
ping down to thirty-five.” As to the trephining, he said 
that, although consenting to it, “there was nothing ex- 
pected to come of it,” as it was believed to be “impossible 
for him to live.” 

Dr. Thurman was called later, and says he found the 
case to be “a fracture of the skull.” As to a recovery he 
“thought it doubtful.” : 

These were the medical witne-ses called by the prosecu- 
tion, and such was the substance of their testimony respect- 
ing the character of the wound, aud its probable effect. 
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On behalf of the defendant, Drs. Fairrill and Thurber 
were called. Their testimony, however, does not conflict 
with that given for the state as to the fatal character of the 
injury, but is devoted almost exclusively to the subject of 
trephining—the propriety of resorting to it, the best mode 
of performing, and the chances of success in the operation 
—which, although somewhat interesting, threw no light 
upon the question in issue before the jury. Neither of 
these witnesses expressed the opinion that the wound given 
by the prisoner was not mortal, nor that the medical treat- 
ment in the remotest degree contributed to the death of 
the deceased. The instruction was therefore properly re- 
fused. 

And in this connection it may be well to dispose of the 
objéction to the tenth instruction, in which the judge used 
this language: “There has been an attempt to show that 
the deceased was not skillfully treated after the alleged 
injury,” etc, This, it is claimed, gave the jury to under- 
stand that, in the opinion of the judge, unskillful treat- 
ment, although attempted, had not been shown. The in- 
struction is open to this criticism, and had the evidence 
been such as would have justified the conclusion that, but 
for the treatment, the injury done by the prisoner would 
not have proved fatal, it would have been prejudicial error. 
As we find the evidence, however, no other reasonable con- 
clusion was possible than that the wound inflicted by the 
accused was the immediate and sole cause of death. 

It is also objected that in his seventh instruction the 
judge told the jury “that one is presumed to intend to do 
that which in fact he actually does do.”, Although rather 
too broadly stated for this case, the proposition is doubtless 
true where there are no attendant circumstances brought to 
light, and nothing but the naked result shown. In view 
of the evidence, and the. whole charge which the judge 
gave, we are satisfied that the prisoner was not prejudiced. 
The kind of instrument used, the injury inflicted, and all 
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the circumstances were such that the natural and probable 
result must have been death, or at least great bodily harm. 
The rule to which the judge most likely referred and in- 
tended to give is, that “a person is presumed to intend to 
do that which he voluntarily and willfully does in fact do.” 
Curry v. The State, 4 Neb., 545. Here, however, there is not 
even the shadow of a doubt that the blow was both volun- 
tarily and willfully given, so that, although not strictly 
correct, the instruction could haye produced no injury. 

The ninth and eleventh instructions were excepted to on 
the ground of their being misleading. The objection is 
untenable. The ninth, after a brief but fair reference to 
the leading facts of the case, tells the jury that the circum- 
stance of the deceased having thrown a stone at the pris- 
oner, would not- justify the latter “in making the assault 
in the manner as charged in the indictment,” if it were 
found that “at the time of the alleged assault” the 
deceased, having left the scene of their former trouble, 
was on his “way home, and not in the pursuit of 
difficulty.” And by the eleventh, the jury were told 
that the term “reasonable doubt” implies neither an “ima- 
ginary” nor a “possible doubt,” but such a condition of 
the mind that, “after a careful and full examination of all 
the facts,” they could not say they “had an abiding faith 
in the truth of the charge” against the prisoner. We see 
nothing in these instructions to complain of, and pass them 
without further comment. 

Complaint is made also of the fifth instruction given at 
the request of the prosecutor. It was in substance that it 
was “no justification of a homicide resulting from an af- 
fray which the defendant commenced ; that when it was 
committed, he, the defendant, was acting on the. defensive.” 
Ini view of the evidence, which showed beyond all reason- 
able doubt that the deceased was retreating and endeavor- 
ing to escape from the crowd, of which the prisoner was 
one, by which he and his father were followed and beset 
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when the fatal blow was given, this instruction was not 
inappropriate. 

There is nothing in the evidence that tends even to bring 
the prisoner’s case within the principle of justifiable hom- 
icide in self-defense. In cases of personal conflict result- 
ing in death, in order to prove this defense, it must ap- 
pear that the party killing had endeavored by all reasonable 
means, before giving the fatal blow, to escape from the 
scene of the difficulty. Here it is not pretended that this 
was done, but on the contrary he followed up, and as it 
were, pushed the deceased to the wall] and killed him. 

The ninth instruction given on behalf of the prosecu- 
tion was not strictly applicable, inasmuch as there were 
“explanatory circumstances” respecting the killing before 
the jury, and had the conviction been of murder in the 
second degree, it is possible that the giving of it would 
have been ‘cause for a new trial. The error of this instruc- 
tion was in its suggestion of the possible want of any such 
“circumstances,” when in fact there were many of them, 
as would lower the homicide to the grade of manslaugh- 
ter. But the conviction being of manslaughter only, the 
error was not prejudicial, and therefore no cause for revers- 
ing the judgment. 

There is no error in the tenth instruction given for the 
state. It was simply this: “that although the proof may 
not be unequivocally and absolutely certain,” yet if it “be 
morally satisfactory and convincing, this isall that the law 
requires.” As we have already said, absolute demonstra- 
tion or mathematical certainty is not required. If the 
proof of guilt amount to a moral certainty, or such a 
moral certainty as convinces the minds of the tribunal, as 
reasonable men, beyond all reasonable doubt, it is suffi- 
cient. 3 Greenleaf on Ey., sec. 29. Looking to the en- 
tire charge bearing upon the question of the sufficiency of 
the evidence, we are convinced that the law was correctly 
given. 

JUDGMENT AFFIRMED. 
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Frank STAMAN, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


Criminallaw. A verdict of guilty cannot be sustained where the 
evidence fails to show that the accused committed the offense 
charged. 


Error to the district court of Adams county. ‘Tried 
below before GasLin, J. 


Laird & Smith, for plaintiff in error. 


Isaae Powers, Jr., Attorney General, for the State. 


MaxweE t, J. 


The plaintiff was indicted with one Lewis Morrison for 
stealing a horse belonging to one Asa Birdsall, and on the 
trial was found guilty and sentenced to imprisonment in the 
penitentiary for ten years. It is unnecessary to consider 
in detail the very large number of errors assigned, as in 
our opinion the evidence wholly fails to warrant the ver- 
dict of guilty. The horse is alleged to have been stolen 
from a farm about two miles west of Hastings, on the 
night of September 21, 1881, and with one stolen froma 
neighbor named Nash, is supposed to have been taken to the 
Platte river and secreted on an island about 600 yards from 
the south bank of the river, the water in the channel be- 
tween the south bank and the island being about knee 
deep except in places where it was much deeper. The theory 
of the prosecution is, that the plaintiff and Lewis Morrison 
stole the horses in question on the night of the 21st of 
September, 1881, took them to said island in the Platte 
and secreted them, and returned home before daylight on 
the morning of the 22nd. If the proof on this point fails 
the whole case falls to the ground. No one pretends to 
have seen either of these parties with or near the horses on 
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the night of the 21st, while five witnesses testify that the 
plaintiff and Morrison were in a saloon in Hastings until 
about 11 p.m. on the night on which the horses were stolen. 
And this testimony is not denied. Two other witnesses 
testify that Morrison called at their residence a short dis- 
tance from Hastings, between 11 o’clock and 12 o’clock on 
the night of the 21st. Clark Morrison, the father of 
Lewis Morrison, testifies that the plaintiff in error and 
his son returned to his house about 2 o’clock on the morn- 
ing of the 22nd, while the only witness for the prosecution 
‘on that point testifies that he resides near Hastings, and 
that Morrison and another man called at his house between 
8 and 4 o’clock of the morning of the 22nd. 

All the testimony tends to show that the plaintiff and 
Morrison were at home on the morning of the 22d. There 
is no evidence that the horse that the plaintiff rode the 
night of the 21st had been in water, as it necessarily would 
have been if fording the Platte river. It also appears 
from the testimony that on the afternoon of the 22d one 
Jones informed Nash, in the presence of the plaintiff and 
Morrison, that two men with four horses had been seen 
between 11 and 12 o’clock P.M. of the 21st but a few miles 
from the aforesaid island in the Platte. The testimony 
also tends to show that Nash stated to the plaintiff in error 
that he was going to the Republican valley to look for his 
horse, and the plaintiff advised him to go toward the Platte 
river. .This was after the information given by Jones. 
Various rewards for the recovery of the horses, amounting 
in the aggregate to about $200, were offered on Thursday 
and Friday succeeding the theft. 

It also appears that the plaintiff in error had made va- 
rious inquiries about the rewards offered, and on Friday, 
the 23d, he rode to the Platte river in search of the horses, 
and found them in the possession of one Martin, who had 
taken them up. The plaintiff in error then took the horses 
to a stable in Hastings, and seems to have claimed the re- 
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ward. Itis very clear that the plaintiff in error could not . 
have taken the horses in question to the Platte river, a dis- 
tance of about twenty miles, after eleven o’clock on the 
night of the 21st, and returned even as late as three or four 
o’clock in the morning of the 22d, and he could not have 
waded or forded the river without his horse showing that 
such had been the case. And there is nothing in claiming 
the rewards offered, as far as appears, watch is inconsistent 
with honesty of purpose. 

The testimony certainly fails to connect the plaintiff with 
this theft, and the Jaw does not permit mere suspicion to 
sustain a conviction. Morrison v. The State, 13 Neb., 475. 
The testimony does tend to show that the plaintiff and 
Morrison were in some of the saloons in Hastings on the 

night of the 21st until about eleven o’clock, and that they 
" were intoxicated, and they seem to have groped along the 
road towards home in that condition, enquiring the way; 
but it does not necessarily follow that because intoxicated - 
they were thieves. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


THE Buruineton & Missourr River Rartroap Com- 
PANY IN NEBRASKA, PLAINTIFF {N ERROR, V. C. H. 
BRINKMAN, DEFENDANT IN ERROR. 


Railroads: DAMAGE To sTocK. Under the act of June 20, 1867, 
a railroad company is liable for stock killed upon its track 
while running at large in the night-time at a point where the 
company was required but failed to fence its track, notwith- 
standing stock is prohibited by statute from running at large 
in the night-time. 
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Marquett & Deweese, for plaintiff in error, cited: Kirch 
v. B.& W R. R.,17 Maryland, 32. Giles v. B. & WM. R. 
R., 55 N. H, 552, MeDonnell v. P. & N. A.B. R., 115 
Mass., 564, Raiboad v. Champ, 75 Tll., 577. Perkins 
v. Reitroad, 29 Me., 307. Jackson v. Railroad, 25 Verm., 
150. On contributory negligence, cited: Munger v. T. R. 
R. Co., 4 N. Y., 349, 359. Curry v C& NW. RL OR, 
Co., 43 Wis. 670. Lawrence v. R. R., 42 Wis., 322. 
Albany Law Journal, 430. D.& MR. R. Co.v. Miami 
Co., Ohio, 6 Central Law Journal, 436. Pittsburg, Ft. 
W.& C. RB. BR. v. Methven, 21 Ohio State, 586. B. & J. 
R. R.v. Wendt, 12 Neb., 77. 


Pinero & Chapman, for defendant in error, cited, inter 
alia: Hinman v. Railroad, 28 Iowa, 491. Bay City v. 
Austin, 21 Mich., 390. Railroad v. Cory, 39 Ind., 48. 
Walsh v. Railroad, 8 Nev., 110. Railroad v. Peacock, 
25 Ala., 229. Corwin v. Railroad, 13 New York, 42. 


MaxwELt, J. 


This is an action by Brinkman against the railroad com- 
pany to recover for the loss of stock Jcilled by the locomo- 
tive and cars of said company, the railroad at the place 
where the stock was killed having been built and in ope- 
ration more than six months. To the petition the railroad 
company filed the following answer: “Now comes the de- 
fendant above named and for answer to the petition filed 

-herein by the plaintiff admits that it is a corporation; that 
on or about the eleventh day of October, 1881, it was operat- 
ing a line of railroad through Johnson county, known as the 
Atchison and Nebraska Railroad; that a train running on 
said railroad ran over two calves belonging to the plaintiff, 
killing one and wounding the other so that it died, both 
being of the value of twenty-eight ($28) dollars as set forth 
in plaintiff’s petition; that said road v.as aot fenced at the 
point where said calves entered on the defendant’s track 
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and where the injury occurred; that the plaintiff served 
notice on the defendant of the value of said property, and 
that the same has not been paid. Further answering said 
petition, the defendant says that the plaintiff permitted said 
calves to run at large in the night-time, between sunset and 
sunrise, at the time of said accident, on or about the elev- 
enth day of October, 1881, and that the train operated by 
the defendant’s agents ran against and upon said calves in 
the night-time, after sunset and before sunrise of the night 
following October 11th above mentioned; that the plain- 
tiff was guilty of contributory negligence in not restraining 
said calves from running at large and in permitting the 
same to wander upon defendant’s line of railroad, without 
any fault of this defendant. Whereupon defendant de- 
mands judgment for costs.” 

Brinkman demurred to the second count upon the 
ground that the facts stated therein were not sufficient to 
constitute a defense to the action. The demurrer was sus- 
tained and judgment rendered in his favor for the amount 
claimed in the petition. The only objection in this court 
is, that the court erred in sustaining the demurrer. 

The “Act to define the duties and liabilities of railroad 
companies,” which was passed and took effect in June, 
1867, is as follows: “That every railroad corporation 
whose lines of road or any part thereof is open to use, shall, 
within six months after the passage of this act, and every 
railroad company formed or to be formed, but whose lines 
are not now open to use, shall, within six months after the 
lines of such railroad or any part thereof are open, erect 
and thereafter maintain fences on the sides of their said 
railroad, or the part thereof so open for use, suitably and 
amply sufficient to prevent cattle, horses, sheep and hogs 
from getting on the said railroad, except at the crossings of 
public roads and highways, and within the limits of towns, 
cities and villages, with opens, or gates, or bars at all the 
farm crossings of such railroads, for the use of the propri- 
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etors of the lands adjoining such railroad, and shall also 
construct, where the same has not already been done, and 
hereafter maintain at all road crossings now existing or 
hereafter established, cattle guards suitable and sufficient 
to prevent cattle, horses, sheep, hogs, from getting on to 
such railroad, and so long as such fences and cattle guards 
shall be made after the time hereinbefore prescribed for 
making the same shall have elapsed, and when such fences 
and guards, or any part thereof, is not in sufficiently good 
repair to accomplish the objects for which the same is here- 
in prescribed is intended, such railroad corporation and its 
agents shall be liable for any and all damages which shall 
be done by the agents, engines, or trains of any such corpo- 
rations, or by the locomotives, engines, or trains of any 
other corporations permitted and running over or upon 
their said railroad, to any cattle, horses, sheep or hogs 
_ thereon; and when such fences and guards have been fully 
and duly made, and shall be kept in good and sufficient 
repair, such railroad corporation shall not be liable for any 
such damages, unless negligently or willfully done.” 
“Src. 2, Any railroad company hereafter running or 
operating its road in this state, and failing to fence on both 
sides thereof against all live stock running at large at all 
points, shall be absolutely liable to the owner of any live 
stock injured, killed or destroyed by their agents, employes 
or engineers, or by, the agents, employes or engines be- 
longing to any railroad company running over and upon 
such road, or there being ; Provided, That in case the rail- 
road company liable under the provisions of this section, 
shall neglect or refuse to pay the value of any property so 
injured or destroyed, after thirty days’ notice in writing 
given, accompanied by an affidavit of the injury or destruc- 
tion of said property, to any officer of the coinpany, or any 
station agent or ticket agent employed in the management 
of its business, in the county where the injury complained 
of shall have been committed, such railroad company, their 
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agents and employes, shall, in an action brought to recover 
damages therefor, be held and they are hereby declared to 
be liable to pay double the value of the property so injured, 
killed or destroyed as aforesaid. Provided further, That 
if the railroad company do not object to the value of the 
property so injured or destroyed, as set forth in the notice 
aforesaid, within ten days, it shall be considered and taken 
as the true value; but if the said railroad company are 
dissatisfied with the value as set forth in said notice, they 
shall within ten days leave a written notice to that effect 
at the residence or place of business of the owner of the 
stock so injured or destroyed, and the value shall then be 
ascertained and determined in accordance with the provi- 
sions of section five of the general herd law.” Comp. 
Stat., 381. 

In 1879, section 14 of the herd law was amended to read 
as follows: “No cattle, horses, mules, swine or sheep shall 
ruu at large during the night time, between sunset and 
sunrise, in the State of Nebraska, and the owner or owners 
of any such animal shall be liable in an action for dama- 
ges done during such night time.” Comp. Stat., 51. 

It will be seen that there is no allegation that the com- 
pany was free from fault, or that the accident was unavoid- 
able. Even if the animals were trespassing on the track, 
and were killed by the negligence of the company’s em- 
ployes in running trains, the company would be liable. A 
railroad company like an individual is bound to use ordi- 
nary care and diligence, so as not unnecessarily to injure 
the property of others. IU. Cent. R. R. Co. v. Middle- 
worth, 46 Ill., 494. Bemis v. Com., 42 Vt., 375. Isbul v. 
N.Y. RB. RB. Co., 27 Conn., 393. CC. & Z R. BR. Co. 2. 
‘Smith, 22 Ohio State, 244. The answer is defective in 
failing to state facts showing that the company was not 
negligent. The demurrer therefore was properly sustained. 
But we do not rest our decision upon this ground. The 
question to be determined is, Was the failure of Brink- 
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man to restrain said animals at night a justification of the 
railroad company for neglecting to fence its track? We 
are not without the aid of authority on this question. 

In Spencer v. C.& N. W. BR. RB. Co., 25 Iowa, 139, the 
case was submitted to the court on the following agreed 
statement of facts: “The defendant is a corporation, and 
during the year 1865 was running and operating a railroad 
in this state and through the county of Tama. On the 
tenth day of October, 1865, in Salt Creek township, in 
said county, a train of cars, running on said defendant’s 
railroad, ran against and killed a hog of the plaintiff’s of - 
the actual value of forty-five dollars, which hog at that 
time was running at large. Said railroad was not fenced 
on either side thereof at the point where said hog was 
killed, and the defendant had the right to fence said road 
at said point. More than thirty days before the com- 
mencement of this suit, the plaintiff served on the defend- 
ant a notice, accompanied by an affidavit of the killing of 
said hog, in which he stated and claimed the value of said 
hog at sixty-five dollars. The defendant did not pay or 
offer to pay to the plaintiff the value of said hog, or any 
part thereof, before the commencement of this suit. At 
the general election held in and for said county of Tama, 
in November, 1864, it was determined by a vote of the 
legal voters of said county that hogs and sheep should be 
prohibited from running at large in said county from and 
after the first day of August, 4.D. 1865; and said vote, 
determination and prohibition was in force and effect iv 
said county at the time said hog was killed.” 

The statute of Iowa was as follows: “Sec. 6. Any rail- 
road company hereafter running or operating its road in 
this state, and failing to fence such road on either or both 
sides thereof, against live stock running at large, at all 
points where said roads have the right to fence, sha}l be’ 
absolutely liable to the owner of any live stock injured, 
killed or destroyed, by reason of the want of such fence or 
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fences as aforesaid, for the value of property so injured, 
killed or destroyed, unless the injury complained of is oc- 
casiuned by the wilful act of the owner or his agent; and 
in the cases contemplated by this section, in order to recov- 
er, it shall only be necessary for the owner of the property 
to prove the injury or destruction complained of.” 

It will be seen that the facts in the Iowa case were sub- 
stantially the same as in that under consideration, and that 
the statute contains the same provisions in substance as 
ours as to the liability in case of neglect to erect fences. 

The court by CoL8, J., say (page 141): “Under the or- 
dinary and well recognized rules of law, it is very clear 
that since this plaintiff was himself guilty, not only of neg- 
ligence but of the violation of a positive regulation or law, 
in suffering or allowing his hog to run at large, he could 
not recover. But our statute quoted above makes the rail- 
road company absolutely liable for stock killed on its road 
if not fenced. This liability exists regardless of the ques- 
tion of negligence. * * ig The agreed state- 
ment is silent as to whether the hog was running at large 
by accident, or by the careless or wilful act of the plaintiff. 
Unless it was the latter, plaintiff may recover; and this lat- 
ter fact must be shown or the right to recover is not de- 
feated. It is not shown in this case. * + The 
only fact shown is that the hog was at large contrary to 
the regulation in that county. This alone, under our stat- 
ate, wi'l not defeat the plaintiff's right to recover.” 

This case seems to be adhered to by that court, and is 
cited in 27 Iowa, 284; 32 id., 562; 34 id., 338; 37 id., 348. 

The Iowa statute contains the words “unless the injury 
complained of is occasioned by the wilful act of the owner 
or his agent,” which ours does not contain; but these words 
neither increase nor restrict the liability of the company, 
as it will not be contended that the company would be lia- 
ble for a wrong willfully committed by one not representing 


the company. 
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In Corwin v. The N. Y. & E. R. R. Co., 13 N. Y., 4°, 
the plaintiff was the owner of a pair of oxen worth $110, 
that were killed by the cars on the track of the defendant, 
the road at that point not being fenced, nor were cattle 
guards put in at the highway crossings. The New York 
statute was as follows: 

“Every corporation formed under this act shall erect 
and maintain fences on the sides of their roads, of the 
height and strength of a division fence required by law, 
with openings or gates or bars therein, and farm crossings 
of the road for the use of the proprietors of lands adjoin- 
ing such railroad; and also construct and maintain cattle 
guards at all railroad crossings, suitable and sufficient to 
prevent cattle and animals from getting on to the railroad. 
Until such fences and cattle guards shall be duly made, 
the corporation and its agents shall be liable for al] dam- 
ages which shall be done by their agents or engines to cat- 
tle, horses, or other animals thereon; and after such fences 
and guards shall be duly made and maintained, the cor- 

_ poration shall not be liable for any such damages, unless 
negligently or wilfully done.” 

Thecourt say: ‘ By thecommon law, the owner was bound 
.to take care that his cattle did not leave his own lands and 
trespass upon those of his neighbor (Promfret v. Ricroft, 
1 Wm’s. Saund., 321), if they did, he was himself liable for 
damages in an action of trespass. It has long been settled 
in this state that there can be no recovery in an action on 
the case for negligence, where the negligence or miscon- 
duct of the plaintiff contributed to the injury; hence it 
was repeatedly decided prior to the general railroad act of 
1848, that one whose cattle were trespassing upon. the rail- 
road at the time they received the injury, could not recover 
damages of the railroad company.” * * - ‘ 
* * . . “But a new state of things 
has arisen. A power, but recently discovered and applied 
to the uses of man, has been appropriated as a motive 
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power to the moving of large and heavy bodies at a veloc- 
ity before unknown, acquiring a momentum and speed 
endangering the lives of all animals coming in contact 
with the moving mass, whether locomotive or cars, and at 
the same time putting in jeopardy the lives and limbs of all 
those whoare connected with the train. The danger to pas- 
sengers, as science will demonstrate and as experience has 
shown, is great and imminent whenever the locomotive or 
cars in their rapid movement come in collision with any 
substance disturbing the regularity of the motion or speed 
acquired. An ox, cow, or horse upon the track presents 
a substance sufficient often to throw the engine and cars 
from the track, and thus cause a general wreck in which 
many lives are lost and limbs broken. To guard against 
these dangers it is necessary that all animals should be 
kept from the track. This can only be done by securing 
the track by fences and cattle guards at road crossings, or 
in some other way. Was it safe to leave this important 
matter to the thousand proprietors of lands along the road? 
Experience had shown that it was not. It had also shown 
. that there was and would be much litigation growing out 
of the killing and injuring of cattle along the road, pro- 
ducing irritation and exciting angry, and at times vin-— 
dictive passions. Under these circumstances the. statute 
in question was enacted, and in my opinion, it changed 
very essentially the law. The general duty of erecting 
and maintaining fences on the sides of their roads is now 
imposed upon the railroad corporations. ‘This duty is to 
be performed for the public benefit and security, and also 
for the benefit of the owners of cattle generally. In short, 
the corporations are to erect and maintain the fences; and 
until they do so, they and their agents are liable for all 
damages which shall be done by their agents or engines to 
cattle, horses, or other animals thereon. The language of 
the statute is general; it is not limited to damages done to 
cattle, etc.,of the adjoining proprietor, or to cattle, etc., 
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which were lawfully upon an adjoining premises, but it 
extends where there is no fence erected, to all cattle, horses, 
or other animals. The statute says nothing about negli- 
gence in either of the parties. It is, however, immediately 
added, that after such fences, etc., shall be duly made and 
maintained, the corporation shall not be liable for such 
damages, anes negligently or wilfully done.” 

Devio, J., while concurring in the conclusion seched 
filed a separ: ite opinion, eherein he says (page 54): “ Haye 
ing imposed this general and public duty, the legislature 
has proceeded to declare some of the consequences of its 
omission. The corporation in that-case is to be liable for 
all damages which shall be done by their agents or en- 
gines, to cattle, horses, or other animals thereon. The 
defendant neglected to make cattle guards and fences; and 
for want of these safeguards, the plaintiff’s cattle came upon 
the track of the railroad and were destroyed. * * * 
I am satisfied that the design of the section is to require 
the railroad companies to inclose their track within sub- 
stantial fences, and guard it by ditches, by cattle guards, from ° 
the approach of animals wandering on the highway, and 
one method provided for securing that object is the provision 
charging the companies with damages for al] injuries done 
to animals where they have disregarded the statute.” 

In Fawcett v. The York & N. M. Rw. Co., 2 Eng. Law 
and Eq., 289, the plaintiff’s horses being in the highway, 
passed through an open gate on to the railroad track and 
were killed. The statute required the railway company to 
eréct gates across the highway at the crossings of the rail- 
way, and to keep them closed, except, etc. The defendant 
claimed that as the horses were unlawfully in the highway 
that therefore the company was not liable, because it was 
not bound to keep the gates closed against them; but the 
court held the company liable, as the law had imposed the 
auty of erecting gates and keeping them closed on the com- 
pany, which duty it had failed to perform; the court would 
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not inquire how the horses came into the highway. See 
also Shephard v. The B., N. Y. & E. R. R. Co., 35 N. Y., 
641. Bradley v. The same, 34 Id., 427. Many other 
cases to the same effect might be cited. 

In the case of the Kansas P. Rw. Co. v. Mower, 16 Kas., 
573, it was held that astatute requiring a railroad company 
to fence its track was constitutional, being a power under 
the police power of thestate. The first and second sections 
of the Kansas act are as follows: 

“Section 1. Every railroad company or corporation in 
this state, and every assignee or lessee of such company or 
corporation, shall be liable to pay the owner the full value 
of each and every animal killed, and all damages to each 
and every’animal wounded by the engine or cars on such 
railway, or in any other manner whatever in operating 
such railway, irrespective of the fact as to whether such 
killing or wounding was caused by the negligence of such 
railroad company or corporation, or the assignee or lessee 
thereof, or not. 

“Sec. 2. In case such railway company or corporation, 
or the assignee or lessee thereof, shall fail for thirty days 
after the demand therefor by the owner of such animal, 
or his agent or attorney, to pay such owner or his agent or 
attorney, the full value of such animal if killed, or dam- 
ages thereto if wounded, such owner may sue and recover 
from such railway company or corporation, or the assignee 
or lessee thereof, the full value of such animal or damages 
thereto, together with a reasonable attorney fee for the pros- 
ecution of the suit, and all costs in any court of competent 
jurisdiction in the county in which such animal was killed 
or wounded.” 

The third section provides upon what officers a demand 
for compensation may be made. 

The fourth section authorizes the allowance of an attor- 
ney’s fee when judgment is rendered for the plaintiff. 

The fifth section is as follows: “This act shall not ap- 
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ply to any railway company or corporation, or the assignee 
or lessee thereof, whose road is inclosed with a good and law- 
ful fence to prevent such animals from being on such road.” 

It will be seen that the statute does not provide that a 
railway company shall be absolutely liable for stock killed. 
In Kansas Pacific Rw. v. Landis, 24 Kas., 406, the railroad 
running through the defendant’s enclosure was not fenced, 
and a mule belonging to the defendant, in such enclosure, 
strayed upon the track in the night time and was killed. 
There seems to have beena night herd law in force at that 
time requiring stock to be confined during the night time. 

The court say: “The theory of the defendant is, that 
both parties were equal violators of the law, and that there- 
fore plaintiff cannot recover; that of the plaintiff is that 
the defendant was alone the transgressor, and must there- 
fore pay for the injury which it is conceded was done. 
The case really turns upon the question, whether the 
plaintiff was, as to the defendant, confining the animal at 
the time of the injury. That the defendant had not fenced 
its right of way, aud was therefore liable under the stock 
law of 1874, is conceded, unless it appears that plaintiff 
was in equal wrong, and therefore within the case of C. 
B. U. P. Rd. Co. v. Lea, 20 Kas., 353, not entitled toa 
recovery. The language of the night herd law is, that 
the animal must be confined in the night time; in this 
case the animal was loose in a quarter-section, which as 
to the general public, was enclosed with asufficient fence.” 
The decision of the court turns upon the question of the 
defendant’s alleged negligence. 

In the case of the C. O. R. B. Co. v. Lawrence, 13 Ohio 
State, 66, cited by the plaintiff in error, the action was to 
recover for stock killed by negligence, and that was the 
issue. - 
In P., ft. W. & C. Ry. Co. v. Methven, 21 Id., 586, the 
action was for killing stock, and the answer that the plain- 
tiff permitted the animal to run at large contrary to the 
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statute. It was held in effect that the answer stated a 
defense. 

The court say, page 594: “In support of the opposite 
view, the strongest case to which our attention has been 
called is Corwin v. The New York & Erie Railroad Co., 3 
Kernan, 42. The-facts of that case are on all fours with 
the case in hand, but the difference betsveen the terms of 
the statute of New York on the subject of fencing rail- 
roads and of our own, is quite sufficient to justify the dif- 
ference in the conclusions. After requiring railroad cor- 
porations to fence their roads, the statute of that state de- 
clares that “until such fences and cattle guards shall be 
duly made, the corporation and its agents shall be liable 
for all damages whith shall be done by their agents or 
engines to cattle, horses, or other animals thereon.” By 
that statute it will be observed the immediate cause of the 
injury, to-wit: the act of “their agent or engines,” is made 
the ground of liability, and that, too, without any refer- 
ence to the fact whether the want of fences does or does 
not contribute thereto. Yet it is conceded by the judges 
delivering opinions in that case, that “should it appear 
that the plaintiff drove his cattle upon the road, or in the 
neighborhood of the road, and Jeft them there, or did any 
other positive act increasing the danger to his cattle, a very 
different question would arise. The maxim, Volenti non 
fit injuria, would then apply.” But by our statute the lia- 
bility is only incurred when the injury results “by reason 
of the want or insufficiency of fences, road crossings or 
cattle guards, or by any carelessness or negligence of such 
company, party, agent or agents thereof.” In the case of D. 
& M. R. R. Co. v. Miami Co., 6 Central Law Journal, 
436, the supreme court commission of Ohio rendered a 
decision in effect affirming that above cited from 21 O. 8. 
“In none of the cases cited. by the plaintiff in error does 
the statute appear to be similar to ours. 

The first section of our statute seems -to have been copied 
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substantially from that of New York, while the second sec. 
tion is in effect the same as that of Iowa. The decisions 
of both of those states, therefore, are directly applicable. 
Indeed there is no room for a different construction. The 
statute requires all railroad companies which have been in 
operation six months to fence their track and put in cattle 
guards at road crossings, and provides that in case of fail- 
ure to do so “they shall be absolutely liable to the owner 
of any live stock injured, killed, or destroyed by their 
agents, employes, or engines,” ete.; and also declares that 
when such fences and guards have been fully and duly 
made, and shall be kept in good and sufficient repair, such 
railroad shall not be liable for any such damages, unless 
negligently or willfully done. Where they have tailed to 
fence their track therefore, the question of uegligence of 
the owner of the stock killed or injured does not enter into 
the case. The defendant in error, by merely permitting the 
animals killed to ruu at large in the night time, is not 
thereby deprived of the right to recover. The judgment 
must be affirmed. 
JUDGMENT AFFIRMED, 


E. O. EpWARDs, PLAINTIFF IN ERROR, v. FRANK E. 
JKEARNEY, DEFENDANT IN ERROR. 


Practice; BILL OF EXCEPTIONS NECESSARY. When it is sought 
to present to this court alleged errors, occurring upon the trial 
of a cause in the district court, a bill of exceptions, settled and 
signed as required by statute, is indispensnbly necessary, and no 
other paper, record, or showing can be made to take its place. 


Error to the district court for Buffalo county. Tried 
below before Gasiin, J. 


Hamer & Conner, for plaintiff in error. 


. 
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Sam. L. Savidge and #. C. Calkins, for defendant in 


error. 
Coss, J. 


The bill of exceptions in this case having been stricken 
from the files of this court, in accordance with the opinion 
reported in 13 Neb., 502, the record is simply here for our 
examination without such bill. 

Where it is sought to present to this court alleged errors 
occurring at a trial in the district court, a bill of exceptions, 
settled and signed as required by law, is indispensably 
‘necessary. And while in a proper case, upon timely appli- 
cation, this court would by mandamus compel the signing 
of such a bill by a trial judge, yet no other paper, r.cord, 
or showing can be made to take its place. ‘There being no 
error assigned, other than those depending upon the bill of 
exceptions, the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


Soton T. GLIDDEN ET AL., PLAINTIFFS IN ERROR, V. 
FRANK Moore, ADMR., DEFENDANT IN ERROR. 


Negligence: S. T. G. was the owner of a tract of uninclosed land 
used for grass and pasturage, across which there was a neigh- 
borhood road, not laid out as a highway, but which had been 
used‘as such by the public since the early settlement of the 
country. He was also the owner of a vicious and dangerous 
bull which he knew of having attacked and gored several dif- 
ferent persons. July 22,1879, he caused this bull to be lariat- 
ed near to the said road on the said land. Sothat W. D. M., 
an old man 63 years of age, while passing along suid road, was 
by the said bull attacked, gored, and killed, Held, That S. T. 
G. was guilty of such negligence and want of ordinary care, as 
rendered him liable, in an action by the administrator of W. 
D. M., and that it made no difference that W. D, had, several 
years before, been forbidden by S. T. G. to use the suid read. 
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Error to the district court for Washington county. 
Tried below before Savaag, J. 


W. H. Munger, Ballard & Walton, and E. F. Gray, 
for plaintiffs in error. 


On deposition of March, cited Payne v. Briggs, 8 Neb., 
75. Verdict contrary to evidence, deceased being guilty 
of contributory negligence. Michigan Central v. Colman, 
28 Mich., 447. Cooley on Torts, 346. Simmons v. Rail- 
road, 6 Ohio State, 105. Warner v. N.Y. Central BR. R., 
44N. Y., 465. Railroad v. McLaren, 62 Ind., 566. 


I. W. Osborn, for defendant in error. 


Cases cited by plaintiff in error are railroad cases and 
not applicable. Shearman & Redfield on Negligence, 225 
et seq. Id. 30-40. Murray v. Young, 12 Bush, 387. 
Cooley on Torts, 666-670. 


Coss, J. 


While in this case there are a great number of errors as- 
signed by the petition in error, there are but four insisted 
on in the brief, and our examination will be confined to 
them. . & 

1. That the deposition of William T. March should 
have been suppressed and not admitted in evidence, etc. 

The objection to this deposition is as to the certificate of 
the notary public before whom it was taken, and which it 
is claimed is within the objection sustained in the case of 
Payne v. Briggs, 8 Neb., 75. The certificate is in the 
following words: “I, O. W. Rice, a notary public, duly 
appointed and qualified, residing in and for Knox county, 
and state of Nebraska, do hereby certify that William I. 
March was by me first duly sworn to testify the truth, the 
whole truth, and nothing but the truth, and that the dep- 
osition by him subscribed as above set forth was reduced 
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to writing by myself’ in the presence of the witnesses, and 
was subscribed by the said witness in my presence, and 
was taken at the time and place in the annexed notice spec- 
ified; that I am not counsel, attorney, or relative of either 
party, or otherwise interested in the event of tiis suit. And 
said deposition was commenced at the time in said notice 
specified and completed as above stated. 

“In testimony whereof witness my hand and seal of office 
this 30th day of April, 1881. 

[SEAL] “O. W. Rice, Notary Public.” 

The “ annexed notice” was for the taking of the deposi- 
tion “at the office of O. W. Rice, in the town of Creighton, 
county of Knox, and state of Nebraska,” etc. 

’'The objection to this certificate is technical. It is 
strange that a notary should neglect or fail to place the 
common and perfunctory words called the venue at the 
head of the certificate, but it has, we think, always been 
held sufficient where the same appeared in the body of the 
certificate, as it does here. The trouble with the certificate 
in Payne v. Briggs was that it nowhere appeared that the 
notary signing the certificate was appointed by the author- 
ity of, or resided within the jurisdiction of, the state of Col- 
orado, where the deposition was to have been taken accord- 
ing to the notice. : 

2. The verdict is contrary to the evidence and law of 
the case. ° 

The cause of action against the plaintiff in error (defend- 
ant in the court below) was for keeping and negligently 
and inefficiently tethering a certain vicious bull, known to 
be dangerous to mankind, near to a certain highway or 
path along which persons were accustomed to travel and 
pass. By which bull plaintiff’s intestate, while lawfully 
passing along said highway, was attacked, gored, and killed. 

The evidence is sufficient as to the vicious and danger- 
ous character of the bull, owned and kept by plaintiff in 
error, which was well known to him. ‘That on the day in 
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question the bull was tethered by a rope, in which was a 
wooden swivel, near to but out of reach of the path leading 
across the land of plaintiff in error, and near by where said 
path crosses a small stream of water. That some time in 
the afternoon defendant in error’s intestate and father, an 
old man sixty-three years of age, living on the adjoining 
farm, started from his residence on foot to go to the neigh- 
boring village on business; that his way to said village was 
along the said path; that towards evening he was found in 
a brnised, wounded, and dying condition, near the said path 
where it crossed the said small stream of water, at which 
time said bull, having loosed himself by breaking the said’ 
wooden swivel, was found standing in the water of said 
stream near the said path. The injured man died before 
ten o’clock that evening. 

It is not questioned, nor could it be, from the medical and 
other testimony, that deceased received the fatal injuries from 
the said bull. It is contended by counsel upon the evidence 
that the deceased was guilty of contributory negligence. 
There was some evidence of deceased having heard of the 
dangerons character of said bull; also evidence of his having 
been some years before forbidden to use the said path across 
the land of plaintiff in error. There was also evidence that 
after the injury the straw hat of the deceased was found 
on the ground, within the length of the bull’s tether of the 
point at which he had been fastened. The bull in question 
was a crippled animal, having but a partial use of one of 
his fore legs, There was considerable and conflicting testi- 
mony as to how fast he could run or move. Undoubtedly if 
the deceased was guilty of negligence, which contributed 
directly to the fatal injury, that would be a defense. But 
the consideration of this question falls more properly with- 
in the third head of the brief of plaintiff in error, which is 
that the fifth instruction given in charge to the jury by the 
court was erroneous, © Said charge was as follows: “5, The 
plaintiff, however, cannot recover if the deceased was on his 
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pat guilty of a want of ordinary care, which directly con- 
tributed to the injury sustained by him. If the deceased 
carelessly and negligently ‘put himself in the way of the 
bull, knowing him to be vicious and dangerous, then he 
could not recover if injured. But the mere passing along 
a usually traveled way, even though upon the defendant’s 
premises, and even though he was a trespasser, would not 
of itself be such negligence as would deprive him of the 
right to recover.” 
Plaintiff in error objects to this instruction because, as he 
alleges, it assumes that the only act of negligence on the 
part of the deceased was that of merely passing along a usu- 
ally traveled way upon the premises of defendant, etc. 
The witness, Mrs. Mary Glidden, wife of the plaintiff in 
error, testified that she drove along the road in question 
about half-past three o’clock that afternoon. She saw the 
bull lying down about fifteen or twenty feet from the road 
on the east side, and perhaps thirty feet from the bridge; 
that he was tied with a rope about fifteen feet long; that 
the length of the rope would allow him to get within six or 
eight feet of the road; that he could not get clear to the 
road, and that he could just go to the creek so he could drink. 
A half or three-quarters of an hour afterwards she returned 
the same way. She then saw the deceased on the north 
side of the road, on the west side of the creek, perhaps thir- 
ty feet from the creek, and about a rod from the road. He 
was sitting there with his arm on his knee and his hand up 
to his head; he seemed to be hurt; he asked me to help 
him; he said “help;” that she stopped; he said the bull had 
hooked him. At this time the bull, having broken from 
his fastening by breaking out the end of the wooden swivel, 
was standing in the water of the small creek, thirty or for- 
ty rods from where he was lying when she went up. Wit- 
ness states that deceased at that time did not have his hat 
on; that just before or just after the buggy in which her 
son and hired man conveyed the deceased to his home 
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started, her husband went and picked up deceased’s hat—a 
common straw hat—which was found within the circle that 
the bull had eaten off while tied; she thinks not more than 
three feet from the place where the bull was lying when 
she went up; she thinks a little further from the center 
than where he was lying. 

Spencer Morely, a witness for defendant i in error, testified 
that he was working for plaintiff in error at the time of the 
accident; was in the field near by; knew where the bull was 
tied; that he was tied so he could come within four rods 
of the bridge; was about a rod from the road. On cross- 
examination witness said that in his opinion the bull was 
lariated so that he could not get nearer than a rod to the 
road, but that he could get nearer to the.road than to the 
water in the small creek. 

This is all the testimony which can possibly shed the 
least light upon the enquiry as to how the injury was re- 
ceived. Counsel for plaintiff in error lay considerable 
stress upon the circumstance of the finding of the hat of 
deceased a few feet from the path, and within the circle fed 
off by the bull while he was tied; and upon that they build 
up the theory that the deceased must have left the road, 
gone close to the bull, and while there received the injury 
by being struck, by the bull making one sudden and quick 
jump, and there lost his hat. 

Whatever weight this evidence and theory was entitled 
to in the minds of the jury, it is presumed they gave it, as 
it was their duty to do under the instructions of the court. 
Tf, as is substantially claimed by the plaintiff in error, the 
instruction assumes that there was no sufficient evidence of 
the deceased having left the road, we think that such as- 
sumption is justified by the evidence. 

The fourth and only remaining point urged by plaintiff 
in error is that the third and fifth instructions prayed by 
him should have been given. Said instructions were in the 
following words: : 
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“3. It is not negligence nor want of ordinary care fora 
person to keep a vicious bull upon his own premises ata 
place remote from where other persons havea right to go.” 

“5, If you find from the evidence that the defendant, 
Solon I. Glidden, had notified Wm. B. Moore, the deceased, 
prior to the receiving of the injuries complained of to keep 
off from his land, and not cross the same, and that the 
deceased, in violation of this notification, did go upon said 
land, at or near where the bull was, and in consequence 
thereof was attacked by said bull, and received the injuries 
complained of, then, in that case, plaintiffcan not recover.” 

The third instruction was properly refused, as it does 
not state the law correctly, nor is it applicable to the evi- 
dence in the case. It is negligence and want of ordinary 
care fora person to keep a vicious bull or other dangerous 
animal insecurely fastened, upon his own premises at a place 
where other persons are known to go, whether they have a 
right to go there or not. 1 Thompson on Negligence, 222, 
and cases there cited. 

The same is true of the fifth instruction. If the plaintiff 
in error allowed the general public to use a road, though not 
laid out as a highway, across his land, and it was so used 
by the public for a long time, and the plaintiff in error in- 
securely tethered the said bull near the said road, knowing 
him to be vicious and dangerous, and the said bull broke 
his fastening and set upon and killed the deceased while 
passing along the said road, it would make no difference 2s 
to the liability of the owner of said animal that he had for- 
bidden the deceased to use the said road. See authority 
above cited. Also Id., p. 300, ¢ seq. 

We therefore reach the conclusion that there is no error 
in the record, and that the judgment of the district court 
must be affirmed. , 


JUDGMENT AFFIRMED, 
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Joslin v. Miller, 


EDMUND JOSLIN, APPELLANT, V. RoswELL D. MILLER, 
ET AL., APPELLEES, 


1. Promissory Note: tex ocr. A promissory note made in 
Nebraska, but payable in New York, Held, That its validity is 
to be determined by the laws of Nebraska. 


2. Usury. A party who makes a usurious loan through an agent 
takes the contract subject to all the instrumentalities employed 
by the agent in its consummation. 


APPEAL from the district court of Colfax county. Tried 
below before Post, J. 


Hull & Stearns, for appellant. 
Phelps & Thomas, for appellees. 


MAXWELL, J. 


This is an action to foreclose a mortgage. The follow- 
ing is a copy of the promissory note which the mortgage 
was given to secure: 
©3400. Leiau, Nepraska, April 1st, 1876. 

“Value received on the first day of April, 1881, I prom- 
ise to pay Edward Joslin, or order, four hundred dollars, 
with interest from date until paid at ten per cent per 
annum, as per coupons attached at the office of the Corbin 
Banking Company, 61 Broadway, New York City; until 
paid, interest shall bear interest at ten per cent per annum. 
On failure to pay interest within five days after due the 
holder may collect principal and interest at once. 

“RoswELi D. MILLER.” . 

The defendant, Miller, in answer to the petition, alleges 
in substance that he received but $340, sixty dollars being 
retained by Perkins & Newton and the Corbin Banking 
Company as commissions, and that said parties were the 
ayents of the plaintiff. He also pleads payment of the sum 


92 SUPREME COURT OF NEBRASKA, 


Joslin v, Miller. 


of $110. There is also an allegation that the contract is to 
be governed by the laws of New York, and that by the 
laws of that state there can be no recovery whatever on the 
note, the contract being void for usury. The defendants, 
other than Miller, are lienholders on the mortgaged prem- 
ises. The case was referred by consent to Hon. W. H. 
Munger, who heard the testimony and found as follows: 

“The undersigned referee, to whom the above cause was 
referred as sole referee to try the issues, fixed on the 
day of: , 1882, at Lincoln, Nebraska, as the time 
and place for the trial of said cause, and notified the parties 
thereof. At the time and place the parties appeared by 
their attorneys, and after hearing the evidence I do find: 

“ First. That the defendant Roswell D. Miller executed 
the note and mortgage in plaintiff’s petition mentioned. 

“Second, That the defendant Roswell D. Miller only re- 
ceived the sum of $340 on said note and mortgage. 

“Third. That the plaintiff paid the full sum of $400 for 
said note and mortgage. 

“ Fourth. That the sum of $60, a part of said sum of 
$400 paid by the plaintiff, was retained by Messrs. Perkins 
& Newton and the Corbin Banking Company, as their 
commissions for their services in the matter of the loan from 
plaintiffs to defendant Roswell D. Miller, for which said 
note and mortgage mentioned in plaintiff’s petition were 
given. 

“ Fifth. That defendant Roswell D. Miller obtained said 
loan, for which said note and mortgage was given, through 
the Corbin Banking Company of New York. 

“ Sirth. That said Corbin Banking Company in making 
said loan was agent for plaintiff. 

“ Seventh. That defendant Roswell D. Miller has paid on 
said note and mortgage the sum of $110. 

“ Righth. That the defendants L. W. White & Co., 
Hughes & McKenzie, O. I. & L. C. Smith, Adolph Dwo- 
rak, Frank H. Manny, who have answered, setting up their 
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cross-bills, are entitled to a decree for the amount due as 
stated in their answers. 

“ Ninth. That the priority of liens are as follows: 1st, 
Plaintiffs; 2d, L. W. White & Co.; 38d, Hughes & Mc- 
Kenzie; 4th, O.I. & L. C. Smith; 5th, Adolf Dworak and 
the defendants in amount as stated in their several answers 
and cross petitions. 

“ Tenth. That defendants recover costs of this action, ex- 
cept costs of defendants’ filing cross bills, which should be 
taxed to defendant Roswell D. Miller. 

_ “Hleventh. That said loan from plaintiff to defendant 
Roswell D. Miller was usurious.” : 

Exceptions were filed to the report, which were over- 
ruled and a decree entered on the findings. The plaintiff 
appeals to this court. In the argument of the case the at- 
torneys for the appellee insisted very strenuously that the 
contract was to be governed by the laws of New York, and 
that as by the laws of that state, which are set out in the 
answer, a usurious contract is void, therefore the plaintiff is’ 
not entitled to recover. The same question on substantially ° 
the same facts was before this court in the case of Olmstead 
v. N. E. Mtge. Co., 11 Neb., 493, and it was held that the 
validity of the contract was to be determined by the laws of 
this state and not of New York. And we adhere to that 
decision. 

Ts the report of the referee sustained by the testimony? 
We think it is. It is true the plaintiff swears that the 

, Corbin Banking Company was not his agent, and such 
agency is attempted to be denied by the Banking Company, 
but F. W. Dunton, the cashier of the Corbin Banking Co., 
on cross-examination testified as follows: 

Q. Is this the only money that the plaintiff ever loaned 
through the agency of the Corbin Banking Company? 

A. We have negotiated, other applications than this with 
him. 
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Q. Had he similar loans through your company previ- 
ous to this loan to Miller? 

A. We had negotiated applications with him previous 
to this negotiation. 

About how many? 

I should say twenty. 

In what amount in the aggregate? 
Perhaps ten thousand dollars. 

How many since the loan to Miller? 
I think none at all. 

This, with the other testimony, which we will not review 
at length, clearly establishes the fact that the Corbin Bank- 
ing Company was the agent of the plaintiff for the purpose 
of loaning the $10,000, of winch the money borrowed by 
Miller was a part. 

The statute fixes the maximum rate of interest and de- 
clares the penalty of taking a greater rate—the loss of all 
interest. It applies to all persons loaning money. The 
language is: “If in any action on such contract proof be 
made that illegal interest has been directly or indirectly con- 
tracted for or taken or reserved, the plaintiff shall only re- 
cover the principal without interest,” etc. The plaintiff 
therefore who affirms. contract made for him by his agent 
must adopt all the instrumentalities employed by his agent 
to bring it to a consummation. NW. E. Mtge. Sec. Co. v. 
Hendrickson, 13 Neb., 575. Elwell v. Chamberlain, 31 
N. Y., 619. Fuller v. Wilson, 3 Ad. & E. (N. S.), 56 
Nat. Exp. Co. v. Drew, 32 Eng. Law and Eq., 1. The 
reason is, the law will not permit the principal to adopt that 
which he thinks is beneficial and reject the remainder. The 
contract must be adopted asa whole. With what reason 
therefore can a party say that a contract which he affirms, 
made for him by an agent whom he authorized to loan his 
money, is not usurious because he has not received directly 
an amount in excess of the legal interest? The person au- 
thorized by him to make the loan, however, did receive 
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such excess, and that was a portion of the contract by which 
the loan was effected. 

The statute is clear and unambiguous, and applies to all 
persons loaning money. To permit an agent to charge a 
rate of interest in excess of what his principal could do, 
would practically abolish the law regulating the rate of in- 
terest and offer a premium for devices and subterfuges for 
the evasion of the statute. It is clear that the referee’s re- 
port is sustained by the weight of evidence, and the decree 
must be affirmed. 

JUDGMENT AFFIRMED. 


Tue B. & M. R. R. Co,, APPELLANT, V. GeRRIT ABINK, 
-APPELLEE, 


Railroad Land Grant. The word “claim,” in section 19 of the 
act of Congress granting lands to the Burlington and Missouri 
Railroud Company, approved July 2d, 1864, is not restricted to 
such claims as shall afterwards ripen into perfect titles, but in- 
cludes all that are made in due form, whether they are after- 
wards either perfected, abandoned, or forfeited, or not. 


APPEAL from the district court of Lancaster county. 
Tried below before Pounn, J. It was an action of eject- 
ment brought by the railroad, their title being derived by 
patent from U. 8. Government, of date June 28, 1875. 
Defeudant claimed by virtue of pre-emption entry made by 
Daniel Doyle, Nov. 5, 1864, and from whom, the same 
having passed through several hands, the defendant finally 
acquired the improvements, and in 1872 homesteaded the. 
land. : 


Marquett & Deweese, for appellant, cited: Fenwick »v. 
Gill, 38 Mo., 510. Quinn v. Kenyon, 38 Cal., 499. - 
Moore v. Robins, 96 U.S., 530. Marquez v. Frisbie, 101 
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Id., 476. Frisbie v. Whitney, 9 Wallace, 191. Flint »v. 
Gordon, 41 Mich., 430. 


Brown & Ryan, for appellee, cited: Leavenworth v. 
United States, 92 U.S., 733. Copp’s Land Laws, 392. 
Newhall v. Sanger, 92 U.S., 761. Atherton v. Fowler, 96 
Id., 513. 


LAKE, Cu. J. 


This is an appeal from the district court for Lancaste 
county. The controlling question is whether or not, at the 
time of the definite location of the plaintiff’s road, a pre- 
emption “claim” had “attached” to the land in contro- 
versy. 

The line of the road was definitely fixed June 15th, 1865. 
Of this fact there is no dispute. If at this time the land 
were within the operation of the grant to the plaintiff, as 
declared and limited by section 19 of the act of congress 
approved July 2d, 1864 (13 U. S. Statutes at Large, 364), 
then the judgment of the district court should be reversed, 
but, otherwise, not. 

The decision of the principal question must necessarily 
turn upon the true meaning of the word “claim,” in this 
clause of said section; “and to which a pre-emption or 
homestead claim may not have attached at the time the line 
of said roadis definitely fixed.” If by the use of this word 
congress intended that such an interest must have attached 
as should afterwards ripen into a perfect title or right to a 
patent from the United States, then the company was en- 
titled to the land, under the grant, for no such claim is 
shown, 

But, on the other hand, if it were intended to include all 
claims to pre-emption or homestead, formally entered and 
recognized by the land department, without regard to their 
continuance, or final perfection, as against the government, 
tlien the company was not entitled to the land, for it is 


JANUARY TERM, 1883. 97 
B. & M. R. R, Co, v. Abink. 


abundantly proved that such a pre-emption claim had at- _ 
tached at the time of the definite location of the line of the 
road, 

We regard the latter of these views as the correct one, 
and in taking it we believe we are supported by the ruling 
of the supreme court of the United States upon similar 
questions, especially by the decision in Newhall v. Sanger, 92 
VU. §&., 761, where in construing.the word “ claimed,” in 
a statute which, in terms, excluded from pre-emption and 
sale all lands claimed under any foreign grant or title, this 
language was used: “ It is said this means lawfully claimed; 
but there is no authority to import a word into a statute to 
change its meaning. Congress did not prejudge any claim 
to be unlawful.” Seealso Wood v. Railroad Co., 104 U. 
S., 329. So, too, here in the statute we are considering, 
congress by using the word “claim’’ simply, not “lawful 
claim,” must have intended it to be taken in its ordinary . 
sense, and as implying “a demand of a right or sup- 
posed right; a thing claimed or demanded * * * 
"as asettler’s claim.”—Webster. It must have been the in- 
tention of congress that it should be known with certainty, 
at the date of the location of the road, by reference to the 
records of the land department, what lands were included 
in the grant, and that the right of the company, as against 
the United States, in the selection of their lands, should 
not be dependent upon the validity or invalidity of claims 
then existing, nor upon the contingency of their being af- 
terwards either perfected, abandoned, or forfeited by the 
claimant; these matters being of concern to the govern- 
ment alone. 

In construing this language, it must be borne in mind 
that being of grant, it must be taken most strongly: against 
the grantee. Such was the rule applied by the supreme court 
of the United States, in Leavenworth, etc, R. R. Co. v. The 
United States, 92 U. S., 733. In that case, speaking of 
scope and effect of grants similar to this one, the court 
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said: “Private entries, pre-emption, and homestead settle- 
ments, and reservations for special nses, continued within 
the supposed limits of the grant the same as if it had not 
been made; but they ceased when the routes of the roads 
were definitely fixed; and if it appeared that a part of the 
lands within those limits had been either sold at private en- 
try, taken up by pre-emption, or reserved by the United 
States, an equivalent was provided” by permitting other 
lands in equal quantity to be taken in their stead. “Hav- 
ing thus given lands in place, and by way of indemnity, 
congress expressly declared, what the act already implied, 
that lands otherwise appropriated, when it was passed, were 
not subject to it.” 

In the court below considerable time was devoted to the 
question of whether the pre-emption claims of Daniel Doyle 
were valid. As we view the grant to the railroad company 
this inquiry was unnecessary, and could have no influence 
upon the result of the case. It is enough that he had 
made a settlement upon the land, and in due time filed in 
the proper land office his declaratory statement of his in- 
tention to pre-empt it. This constitutes a claim, and, as 
we wust hold, was sufficient to take the tract in question 
out of the operation of the plaintiff’s grant. 


JUDGMENT AFFIRMED. 


M. E. GANDY, PLAINTIFF IN ERROR, V. J. P. Poou, 
e 
DEFENDANT IN ERROR. 


1. Replevin: EvipeNnce. A defendant in replevin, under an 
answer alleging that he is the owner of the property and that. 
he does not unlawfully detnin the same, may prove that a mort- 
gage under which the plaintiff claims title and possession was a 
forgery. 

2. Verdict against Evidence, Wherea verdict is against the 
clear weight of evidence it will be set aside. 
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Error to the district court for Richardson county. 
Tried below before WEAVER, J. 


FE. W. Thomas and C. Gillespie, for plaintiff in error, 
cited: Gray v. Earl, 13 Iowa,188. Bliss on Code Plead- 
ing, sec, 339. Frisbie v. Langworthy, 11 Wis., 376. 


Isham Reavis, for defendant in error, cited: Richard- 
son v. Steele, 9 Neb., 483. - 


MAXWELL, J. 


This is an action of replevin brought by the plaintiff 
against the defendant to recover the possession of “ten head 
of steers, eighteen months old, 22d of October, 1881, bought 
by A. F. Pool of J. W. Beamis, also eight head white and 
spotted steers, then eighteen months old, bought by said A. 
F. Pool of various parties.” It is alleged that the plain- 
tiff’s right to the possession of said steers is derived from 
a mortgage on the same, executed on the twenty-second of 
October, 1881, by A. F. Pool to the plaintiff, to secure 
the payment of a promissory note of said Pool for the sum 
of $231, which mortgage was duly filed in the county 
clerk’s office, and according to the terms of which the plain- 
tiff is entitled to the possession of the property. 

The defendant in his answer pleads property in himself, 
and denies the unlawful detention. On the trial of the 
cause 4 verdict was returned in favor of the defendant, upon 
which judgment was rendered. 

The errors assigned in this court are: 

First. That the court erred in admitting evidence tend- 
ing to show that the mortgage in question was a forgery. 

Second. Because the verdict is against the evidence. 

The attorneys for the plaintiff contend that as they in the 
petition have stated the facts in relation to the chattel mort- 
‘gage under which they assert the right to recover, that 
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therefore the failure to plead in the answer that such mort- 
gage is a forgery is a waiver of that question. 

The action of replevin will lie only for the recovery of 
specific chattels. The plaintiff in all cases must have a 
general or special property in the goods which he seeks to 
recover, together with the right to the immediate possessicn 
of the same. See sec. 94 in Wells on Replevin, and cases 
cited in note 1. The question to be determined is, in whom 
was the right of possession at the commencement of the 
action. If, therefore, a plaintiff claiming a special owner- 

‘ ship in the property states the facts as to such special own- 
ership and right of possession, and alleges that the property 
is wrongfully detained by the defendant, he merely shows 
by his pleadings his right to maintain the action, but the 
cause of action against the defendant is the unlawful de- 
tention of the property. . 

At common law non cepit was the general issue. Bac. 
Abr., title Replevin. And was a sufficient answer when 
the charge was for the wrongful taking of the property, but 
for wrongful detention of the goods, non detinet was the 
proper plea. The code has abolished the technical distinc- 
tions between these defenses, which frequently defeated the 
ends of justice, and permits the defendant, under a general 
denial or plea that he does not unlawfully detain, to prove 
his right to the possession of the property. School District 
No. 2 of Merrick Co. v. Shoemaker, 5 Neb., 36. Creighton 
v. Newton, Id., 100. Hedman v. Anderson, 8 Id., 180. 
Ferrill v. Humphrey, 12 Ohio, 113. Oaks v. Wyatt, 10 
[d., 344. Richardson v. Steele, 9 Neb., 483. Zandle ». 
Chane, 13 Kas., 344. Holmberg v. Dean, 21 Id., 73. 
Bailey v. Bayne, 20 Kas., 657. 

We have no doubt, therefore, that under the plea that he . 
did not unlawfully detain the property in controversy the 
defendant could prove any fact tending to show his posses- 
sion was lawful, including the right to prove that the plain- . 
tiff bascd her claim to the possession upon an instrument 
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that was a forgery. The first objection is therefore unten- 
able. 

- Second. Weare of the opinion, however, that the ver- 
dict is against the clear weight of evidence. <A. F. Pool, 
who is claimed to have executed the mortgage in this case, 
is a son of the defendant, and at the time the mortgage in 
question is alleged to have been executed was about twen- 
ty-two years of age. The testimony tends to show that 
about that time he did purchase eleven head of the animals 
mortgaged, from one Beamis, and claimed to own the same, 
although the money to purchase said animals was furnished 
by his father. 

There seems to have been an agreement between the 
father and son as to the repayment of the money that does 
not enter into this case, The weight of testimony also 
tends to show that A. F. Pool was indebted to the plain- 
tiff. He swears positively that he did not sign the mort- 
gage in dispute, and this without doubt was the controlling 
question with the jury. The testimony of Pool upon that 
point, however, is disproved by a number of disinterested 
witnesses, and so completely that the jury would have been 
justified in applying to his testimony the maxim, falsus in 
uno, falsus in omnibus. It is unnecessary to review the 
testimony at length as there must be a new trial. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 
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WititraM LAMB, PLAINTIFF IN ERROR, V, CHARLES 
HotTcHKISs, DEFENDANT IN ERROR. 


Verdict not against evidence: JUDGMENT AFFIRMED. In 
the case made, Held, That the court having submitted the only 
question involved to the jury by a fair instruction, and there 
being evidence to sustain the verdict, and not the clear prepon- 
derance of evidence against it as might justify a reversal, the 
judgment must be affirmed. 


Error to the district court for Jefferson county. Tried 
below before WEAVER, J. 


Colby, Hazlett & Bates, for plaintiff in error. 
Boyle & Lindley, for defendant in error. 


Coss, J. 


This action was brought by the’plaintiff in the court be- 
low for the price of certain flour delivered by him to the 
defendant, as is alleged by said plaintiff, in payment of a 
certain note and mortgage made and executed by R. A. & 
P. H. Hotchkiss to one John J. Dunbar, but then owned 
by and in the possession of said defendant. But that after 
the delivery of said flour to the said defendant, he refused 
tu eredit the amount thereof on the said note and mort- 
gage, and it appeared that he had sold and assigned the 
same to one John Ellis, who being about to foreclose the 
said mortgage, the plaintitf, for the protection of the said 
R. A. & P. H. Hotchkiss, paid off the same, ete. 

The defendant answered, admitting the receipt of the 
flour at the price set out in plaintiff’s petition, but denying 
that he received the same to apply on the said note and 
mortgage, and alleging that the same was paid and deliv- 
ered by the said plaintiff, and received by him, the said 
defendant, to apply on a certain note given by R. A. Hotch- 
kiss to John J. Dunbar, and then owned by and in the 
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' possession of him, the said defendant, and that the price 
of said flour was by him duly credited on the said note. 
Plaintiff by his reply’ denied the same, and alleged that the 
said last-mentioned note had been fully paid by the said R. 
A. Hotchkiss, while in the hands of the said John J. Dun- 
bar. The plaintiff had a verdict and judgment, and de- 
fendant brings the cause to this court on error. 

The first point made by plaintiff in error is, that the 
court erred in refusing to give the second paragraph of the 
instruction asked by the defendant, etc., as follows: “The 
agent who was intrusted with the possession of the flour, 
with power to sell it, carried with it the power to sell the 
flour, and have the purchase price endorsed on the note in 
question ; and if you should find that at the time the flour 
was sold it was agreed between the defendant and the 
agent—this plaintiff—that the purchase price of the flour 
was to be indorsed on the note on which the indorsement 
was in fact made, then you will find for the defendant.” 

The depositions of R. A. Hotchkiss and Preston Hotch- 
kiss were taken and introduced on the part of the plain- 
tiff below. Before they were introduced, the defendant 
moved to suppress the answers to several of the interroga- 
tories, which motions were sustained as to most of them, 
and overruled as to some; but in most cases where they 
were overruled no exception was saved. The record as to 
this part of the case is quite imperfect, rendering it diffi- 
cult to apply the defendant’s objections and exceptions. 
We think, however, that the court excluded all of those 
portions of the depositions which, if admitted in evidence, 
may have rendered the above instruction proper and ap- 
plicable. 

The question of agency, however, does not-properly en- 
ter into the consideration of the case. The. whole case 
turns on the simple question of fact, which note was the 
flour delivered on—the note of the firm or the note of one 
of the individual partners? And this question was quite 
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fairly submitted to the jury by the following instructions; 
“Tf you shall find from the evidence that by the agree- 
ment of the parties to this suit the contract price of the 
flour was to have been endorsed on the note secured by 
mortgage, then you will find for the plaintiff for the full 
contract price of the flour, delivered by the plaintiff to the 
defendant, together with interest on that amount from the 
time the same was to have been endorsed on the said note 
up to the present time, at seven per cent per annum. 

“2, But on the other hand, if you shall find from the 
evidence that it was agreed, between the parties to this 
suit, that the price of the flour was to have been indorsed 
on the individual note of R. A. Hotchkiss, and that said 
indorsement was accordingly made, then you will find for 
the defendant.” 

As the main question in the case was fairly submitted by 
these instructions, we do not think that it was error on the 
part of the court to refuse the instructions prayed for by 
the defendant, but that such instruction would have had a 
tendency to mislead and confuse the jury. 

The court also gave the following instruction, the giving 
of which is made the second point in the brief of plaintiff 
in error. 

“4, Ifyou shall find from the evidence that the defend- 
ant, Lamb, did not come into the ownership and possession 
of the R. A. Hotchkiss note until after it was due, then any 
payment made to Dunbar on the note, whether indorsed or 
not, would be applied in the payment of the said note, and 
then even if you find the proceeds of the flour were to be 
applied on this note you could not apply any more than 
enough to satisfy the balance due on the note, and any bal- 
ance due on the flour would be coming to the plaintiff” 

The objection urged to this instruction is, that it was not 
founded on any evidence. Instructions ought to be con- 
fined to the evidence in the case and the law applicable 
thereto, but this court has held in an early case that, if an 
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erroneous charge be given to the jury on an abstract prop- 
osition, or on a point entirely out of any case made by the 
evidence, and the verdict can be supported by the proof 
made, the judgment will not be reversed. Meredith v. 
Kennard, 1 Neb., 312. The case at bar is an apt one 
for.the application of the law there laid down. Here the 
court told the jury that should they find that the proceeds 
of the flour were to be applied on the R. A. Hotchkiss note, 
etc., leaving no application of that instruction in the event 
of their finding otherwise. It is apparent from the verdict 
that the jury did not find that the proceeds of the flour 
were to be applied on the R. A. Hotchkiss note. But the 
writer does not think that there is an entire want of evi- 
dence as to whether the defendant became the owner and 
possessor of the R. A. Hotchkiss note before or after the 
same became due. The note itself, which was introduced 
as evidence by the defendant, shows on its face that it be- 
came due on the first day of May, 1877. The defendant 
in his deposition says: “In the year 1877 or 1878 I pur- 
chased two notes of John Dunbar, one of them for $368, 
dated July 3, 1876, and due May 1, 1877, signed by R. A. 
Hotchkiss,” etc. Here defendant says that he bought this , 
note in the year 1877 or 1878. If in 1878 or the later 
two-thirds of 1877, it was after the note became due. A 
statement made by a party, or an interested witness, should, 
if subject to construction, be construed against his interest. 
This statement of the defendant, though slight, is some 
evidence that the note was purchased by defendant after 
due, and sufficient, I think, for the purpose of the instruc- 
tion under consideration. 

The third point made by plaintiff in error is upon the 
admission of testimony in the deposition of R. A. Hotch- 
kiss as to payments made on the said note: while in the 
hands of John J. Dunbar. As we have seen, there was 
some evidence proper to be considered by the jury tending 
to prove that the note was not transferred to the defendant 
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until after due. So, the objection to the admission of the 
deposition on that account must be held not well taken. 

The fourth point is upon the admission of the answers of 
R. A. Hotchkiss to interrogatories propounded to him in 
his deposition as to the authority of the plaintiff to pay or 
deliver flour, etc. As above stated, while examining the 
first point of error, the record does not point out with any 
degree of clearness what portions of. the depositions were 
suppressed and what portion admitted in evidence to the 
jury; but, as we understand the record, all of that part of 
the depositions to which this objection would apply were 
suppressed, and not admitted in evidence to the jury. 

The fifth and last point is that “the court erred in over- 
ruling the defendant’s motion for a new trial, as the ver- 
dict of the jury was contrary to the law and the evidence, 
and not sustained by sufficient evidence.” 

There is a clear and sharply defined conflict of testimony, 
but having carefully examined it and given it such consid- 
eration as we are able to, we do not think that there is that 
clear preponderance which alone would justify the court 
in disturbing the verdict for that cause. 

The judgment of the district court is affirmed. 


° JUDGMENT AFFIRMED. 


JOSEPH LEACH, PLAINTIFF IN ERROR, V. THE MILBURN 
Wagon Co., DEFENDANT IN ERROR. 


Judgment Against Partnership. Where a judgment has 
been recovered against a partnership in the firm name, and it 
is sought to subject the individual property of the members of 
the firm to the satisfaction of the same, it must be made to appear 
that the partnership property has been exhausted. 


Error to the district court for Dixon county, Tried 
below before BARNES, J. 
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Gantt & Norris, for plaintiff in error, cited: B.&. M. R. 
R.v. Dick & Son, 7 Neb., 242. Haskins v. Alcott, 13 
Ohio State, 216. Ruth v. Lowrey, 10 Neb., 260. 


A, G. Kingsbury, and Fawcette & Pardoe, for defend- 


ant in error. 


MAXWELL, J. 


This is an action to recover judgment against an indi- 
vidual partner on a judgment against the partners as a 
firm. A demurrer to the petition was overruled in the 
court below, and the plaintiff in error (defendant below) 
electing to stand on his demurrer, judgment was rendered 
in favor of the defendant in error. - 

It is alleged. in the petition that prior to January, 1878, 
Joseph Leach and James A. Sawyers were a firm doing bus- 
iness under the name of Sawyers & Leach in Lowa and 
Nebraska; that said firm became indebted to the Mil- 
burn Wagon Company in a large amount, and at the Jan- 
uary, 1878, term of the circuit court, in Woodbury county, 
Towa, said company recovered a judgment against said firm 
for the sum of $ ; that an execution was issued out of 
said court on said judgment, which was returned unsatisfied ; 
“that at no time since the rendition of the judgment set 
out in the petition herein has there been any funds, assets, 
or property belonging to said firm out of which said judg- 

‘ment, or any part thereof, so far as plaintiff has knowledge 
or information, could have been made.” 

It is also alleged that there was due on the judgment in 
question the 3d day of March, 1881, the sum of $976.39 
and $74.15 costs. The prayer is for judgment against the 
defendant below forthe sum of $1058.84, and interest at 
ten per cent, and to subject his individual property to the 
payment of the same. 

Sec. 24 of the code provides that: ‘Any company or 
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association of persons formed for the purpose of carrying 
on any trade or business, or for the purpose of holding 
any species of property in this state, and not incorporated, 
may sue and be sued by such usual name as such company, 
partnership, or association may have assumed to itself or 
be known by, and it shall not be necessary in such case to 
set forth in the process or pleading, or to prove it at the 
trial, the names of the persons composing such company.” 

Sec. 27 provides that: “If the plaintiff, in any judgment 
so rendered against any company or partnership, shall seek 
to charge the individual] property of the persons composing 
such company or firm, it shall be lawful for him to file a 
bill in chancery against the several members thereof, setting 
forth the judgment and insufficiency of the. partnership 
property to satisfy the same, and to have a decree for the 
debt, and an award of execution against all such persons, 
or any of them, as may appear to have been members of 
such company, association or firm.” 

The authority of a firm to sue and be sued in the firm: 
name without specifying the individual names of the part- 
ners is given by statute, and -has existed but a few years, 
the statute from which ours was copied substantially, being 
passed in 1846 (See 2 Curwen St., 1244). Abernathy v. Lai- 
imore, 19 Ohio, 286. The statute makes the firm a distinct 
entity and provided in what manner service may be had 
upon the firm. If a judgment is recovered against it which 
remains unsatisfied in whole or in part, the same proceedings 
may be had to subject the individual property of the part- 
ners as in an ordinary creditor’s bill. This was the course 
pursued in the case of Haskins v. Alcott, 13 Ohio State. 

In that case it was sought to subject the individual prop- 
erty of the partners to the satisfaction of a judgment against 
the firm. It was alleged in the. petition in that case that 
the plaintiffs had recovered a judgment against “ Haskins. 
Roller & Haskins” for the sum of $1675.27, which judg- 
ment was then in full force; that an execution had been is- 
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sued thereon, which was returned unsatisfied, and that said 
firm had no property out of which to collect said judgment 
or any part thereof. The petition also set out the names 
in full of the individual members of the firm, and contained 
a prayer for judgment against them individually. 

This was what was attempted to be done in this case, 
but the petition fails to show that the partnership property 
had been exhausted. The return of an execution unsatis- 
fied in Iowa would be sufficient to make a prima facie case 
if it was not alleged that the firm was organized for the 
purpose of doing business in this state. There is no. alle- 
gation, claim, or pretense that the partnership property in 
this state had been exhausted. The allegation quoted above 
falls short of negativing the existence of such property. . 
Allegations of this kind must be stated positively although 
they may be sworn to upon information and belief. The 
case therefore clearly falls within that of Ruth v. Lowrey, 
10 Neb., 260. 

Tt may be. questioned whether an action can be brought 
against one member of a firm alone upon a joint obligation 
—that is, must not the action be in form against all the 
‘members of the firm although but a portion are served? See 
Bazell v. Belden, 31 O. 8., 572-3. Fox v. Abbott, 12 Neb., ~ 

. 328. But this objection is not raised by the demurrer. 

The judgment of the district court is reversed and the 

cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Luctus Post, PLAINTIFF IN ERROR, V. THE CuHicaco & 
NORTHWESTERN RAILROAD COMPANY, DEFENDANT 
IN ERROR. 


1. Railroads: SELLING TICKETS AT REDUCED RATES. A regula- 
tion of a railroad company providing for the sale of tickets at a 
reduced rate upon condition that they be used only by the 
persons purchasing the same is reasonable and proper, and a 
third party cannot by purchasing such ticket acquire the right 
to travel on the same. A party holding such ticket who refused 
to pay his fare and was expelled from the cars cannot recover 
damages therefor. : 


NON-TRANSFERABLE TICKETS. Where a non-transfer- 
able ticket contained a condition that “TI, failing to comply 
with this agreement, either of the companies may refuse tu ac- 
cept this ticket,’’ Held, That this did not give the conductor 
the right to take it up, but mereiy to refuse to receive it. 


. 
ry 


DAMAGES. The measure of damages in such 
case would not exceed the value of a ticket of the same class be- 
tween the points named. 


Error to the district court for Douglas county. Tried 
below before SAVAGE, J. 


John I. Redick and W. J. Connell, for plaintiff in error, 
cited: Du Laurens v. St. Paul R. R., 15 Minn., 49. Van- . 
_ kirk v. Railroad, 76 Penn. State, 66. Toledo & Wabash 
R. R.v. Wright, 34 American Reports, 285. 

E. Wakeley, for defendant in error, cited: Bissell v. R. 
R. Qo., 25 N. Y., 442. Dietrich v. Penn. R. R. Co., 71 
P. St., 432. Goetz v. R. RB. Co., 60 Mo., 472. R. BR. O.,, 
v. Fitzgerald, 47 Ind., 79. Powell v. R R. Co., 25 Ohio 
St., 70. 


Maxwett, J. 


On the 7th day of January, 1879, one John Tristas pur- . 
_ chased in San Francisco a third-class ticket via the Central 
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Pacific, Union Pacific, Chicago and Northwestern, Michigan 
Central, Canada Southern, N. Y., L. E.and Western railroad 
to Boston, the price paid being the sum of $66. This ticket 
contained the following conditions: 

“Checks to be detached by conductors only. No stop- 
over privileges will be given on this ticket. Baggage 
checked only to destination. In consideration of this ticket 
being sold at a reduced price from the regular, full, first- 
class rate, I, the undersigned, hereby agree that it not be 
good for passage after ‘Twenty’ (20) days from (and includ- 
ing) the date indicated by the agent’s punch marks in 
the margin, and that J will go through to place of destin- 
ation by the proper train and connecting trains; also that 
this ticket is not transferable and shall become ‘void’ if 
not presented for passage on the trip for which sold, and 
that I failing to comply with this agreement, either of the 
‘companies may refuse to accept this ticket or any coupons 
(checks) thereof, and demand the full regular fare, which 
J agree to pay. “Signature, 

“JoHN TRISTAS, 

“ Witness, 

“H. P. STANSWOOD. 


“DAIGHMAN, 
“¥, H. GoopMAnN, 


“ Gen'l Passr. and Ticket Agt C. P. R. R.” 


The price of a first-class ticket at that time over the 
same route is shown to have been the sum of $140, but 
the proof fails to show the price of a second-class ticket, 
or whether unlimited transferable third-class tickets were 
issued or not, and if so the price of the same. Tristas 
seems to have gone no farther than Omaha and there trans- 
ferred his ticket to one Hobbie. Within twenty days from | 
the date of issue Hobbie sold the ticket to the plaintiff for 

‘the sum of $25, the price of a regular ticket of the same 
class being about $30. The plaintiff commenced his journey 
over the defendant road, but at Denison the conductor, in 
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pursuance of directions from Council Bluffs, examined the 
ticket and enquired of the plaintiff if his name was Tristas. 

In answer to the inquiry he frankly stated his name, 
and that he was not the original party to whom the 
ticket was issued. The conductor then put the ticket in 
his pocket, and informed the plaintiff that he must pay 
fare or leave the train. The plaintiff demanded the re- 
turn of his ticket, which being refused, and the conductor 
insisting that he should either pay fare or leave, he left 
the train at that point. He then returned to Omaha, and 
commenced this action. On the trial of the cause, the jury 
returned a verdict for $31.70, upon which judgment was 
rendered. The plaintiff brings the cause into this court 
by petition in error. 

The errors relied upon are that the court erred in giving 
certain instructions,and in refusing those asked by the 
plaintiff. 

The instructions are as follows: 

1. If you find from the testimony that the ticket in 
question in this case was a third-class or “emigrant” ticket, 
which had been sold at a reduced rate to a person in San 
Francisco other than the plaintiff, and said ticket was by 
its terms not transferable, and the purchaser thereof in Sau 
Francisco, in part consideration of such sale ata reduced 
price, agreed that it should not be transferable, and you 
further find that the plaintiff purchased in Omaha from 
some person other than defendants’ or their authorized 
agent, and offered and attempted to use it as entitling him 
to passage from Omaha to Chicago on the defendant’s road, 
and refused to pay his fare on the defendant’s road and did 
not pay his fare, then the defendants were not under obli- 
gations to allow the plaintiff to ride upon such ticket, and 
upon such refusal to pay fare, had a right to require the 
plaintiff to leave the train, and he can recover no damages 
based on the fact that he was so required to leave. 

2. The taking up of the plaintiff’ sticket, however, was 
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a wrongful act on the part of the defendants, for which 
they are liable to plaintiff. 

3. The measure of damage to which the plaintiff is en- 
titled, for the taking of such ticket would be the value 
thereof, which would not exceed the price of a third-class 
or emigrant passage from Omaha to Reston with interest 
to the first day of this term. 

Every railroad has a right to adopt rules and regulations 
for the management of its business, provided such rules 
are not unreasonable, are within the scope of the powers 
of the corporation, and are not in conflict with the laws of 
the state. Elwood v. Bullock, 6 Q. B., 383. Navigation Oo. 
v. Pilling, 14 M. & W., 76. 1 Redfield on Railways, 95. 

The question whether rules are reasonable or not isa 
mixed question of law and fact, and is to be determined by 
the jury under the instructions of the court. Day v. Owens, 
5 Mich., 520. Jencks v. Coleman, 2 Sumn., 221. Bass v. 
C& N. W. R. RB. Co., 36 Wis., 450. Thompson Carrier 
of Passengers, 3365. 

In Day v. Owen it is said the reasonableness of a rule or 
regulation is a mixed question of law and fact, to be found: 
by the jury on the trial, under the instructions of the court. 
It may depend on a great variety of circumstances, and 
may not improperly be said to be in itself a fact to be ad- 
duced from other facts. 

A regulation of a railroad company providing for cheaper 
rates of fare between certain points, provided the ticket is 
used alone by the person purchasing the same and within 
a certain number of days from the date of issue, is reason- 
able and proper. It gives the purchaser the benefit of 
lower rates, while the railroad companies being advised of 
what tickets have been sold and their character, are en- 
abled without inconvenience to provide the necessary means 
of transportation. The contract being that the ticket was 
to be used alone by Tristas, no one else could acquire the 
right, by the assignment of the same, to be carried over 

10 
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the defendant’s road. The plaintiff, therefore, having no 
right to use the ticket in question for the purpose of being 
carried to Chicago, is not entitled to recover damages be- 
cause he was required to leave the train. 

There is no error therefore in the first instruction. 

There is no error in the second instruction. 

The terms of the contract are “the companies may re- 
fuse to accept this ticket,” not that the company shall have 
the right to take it up. Although it gave no right to the 
plaintiff to travel on the defendant’s road, still it was his, 
and if in his possession might be sufficient to enable him 
to recover the purchase money from the person selling him 
the ticket. But the measure of damages in such case in an 
action against the railroad company could not exceed the 
value of a third-class ticket from Omaha to Boston. The 
measure of damages was correctly stated in the third in- 
struction. 

The instructions asked on behalf of the plaintiff were 
not applicable to the testimony, and were properly refused. 

The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


“MARGARET WARD, PLAINTIFF IN ERROR, V. S. DEwIT 
BEALS ET AL., DEFENDANTS IN ERROR. 


1. Finding: EVIDENCE. Case examined, and the findings of the 
court held to be in accordance with the evidence. 


. 
2. Attorney. The ordinary rule governing the authority of at- 
torneys in the collection of debts, where no special direction is 
given, Held, Inapplicable. 


8. Evidence: LETTERS: IETTER-PRESS CopIEs. Letter-press cop- 
ies of letters are but secondary evidence, and are not admissible 
against objection without first showing the loss of the originale 
or giving notice to produce them. 
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Error io the district court for Lancaster county.. The 
action was one to foreclose a mortgage given by S. D. Beals 
to plaintiff in 1871. The defense was in substance that 
Beals had paid the note, which the mortgage was given to 
secure, to Robinson, attorney for Joseph Ward, the husband 
of plaintiff, and on trial below before Pounn, J., defendant 
had judgment. 


Burr & Marshall, for plaintiff in error. 


Charles O. Whedon, W. J. Lamb, and J. H. Foxworthy, 


for defendants in error. 
LAKE, Cu. J. 


On a careful examination of this record, we are entirely 
satisfied with the result reached in the district court. It is 
perfectly clear to our minds that the mortgage debt was 
paid, the note canceled and returned to the maker, and the 
mortgage handed over by Robinson to the purchaser of the 
lots, with the promise that it should be released. And in 
making the arrangements which. he did with Beals, to 
raise the money by taking to himself a conveyance of the 
lots and disposing’ of them as he did, there is not a particle 
of doubt that Robinson was fully authorized by Joseph 
Ward, the late husband and duly authorized agent of the 
plaintiff. 

Although executed nominally to the plaintiff, the note 
and mortgage in question were given by Beals for a debt 
due to said Joseph Ward for building a house for him in 
Lincoln. The security doubtless belonged in reality to 
Joseph Ward, for it seems that he never handed it over to 
his wife, who testified that she had never seen either the 
note or mortgage, nor even knew “they existed,” until so 
‘informed by one of her attorneys in this suit, nearly eight 
years after the note had been paid off and returned to Mr. 


116 SUPREME COURT OF NEBRASKA, 
Ward v. Beals, 


Beals, the maker. The evidence shows that Joseph Ward 
not only held and controlled this mortgage, but also that 
he placed it in the hands of Seth Robinson, then an attor- 
ney practicing at the Lincoln bar, for collection, or rather 
to realize the money due upon it. 

That Joseph Ward was authorized to deal with the 
mortgage as he saw fit, is conceded. Mrs. Ward herself 
testified that her husband “was authorized to do any busi- 
ness” she had todo. If she “bad any business in Lincoln, * 
Mr. Ward would be the person to do it for me. If I had 
any money to receive in Lincoln, he would be the person 
to receive it for me. Anything he did, or promised to do, 
in my name, was quite right. * * * If my husband 
was paid the amount of this note and mortgage, it would 
be all right.” 

This mortgage was given in March, 1871, to secure a 
note for $464.69, due in one year, with twelve per cent 
interest. Very soon after the note matured, it is shown to 
have been in the hands of Mr. Robinson, Mr. Ward’s at- 
torney, for collection. It is shown too, by the letters of 
Ward to Robinson, that a speedy collection, or realization 
of the money by a sale of the security, was desired. Ward 
evidently was greatly in need of money, judging from the 
tone of his letters about this time. Referring to the claims 
in Robinson’s hands, in a letter under date of July 18th, 
1872, Ward says to his attorney: “Yours of the 12th 
on hand. I am very much in want of funds, and you 
must sell, I presume your meaning is to have interest to 
or near the time of sale; at all events, do for me to the 
best in your power.” Referring particularly to the Beals | 
mortgage, he says: “I think, however, that Mr. Beals is 
acting anything but as a gentleman. I did not expect this . 
treatment from him; when I built his house it was quite 
contrary to my wish, and had to deprive my family of 
needful conveniences in order to meet payments for his 
house. Remit me the amount as early as possible.” 
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Again, under date of August Ist, of the same year, in a 
letter to Robinson, Ward says: “It is two weeks since I 
wrote to you in reply to yours of July 12th. In my let- 
ter, I told you to sell the mortgage and judgment. I cer- 
tainly expected the money ere this. From the contents of — 
your letter, that the money was on hand, and would wait 
ten days, I took it for granted that there would be no more 
delay, and therefore made distinct arrangements for using 
the money. . On Saturday evening I sent you a telegram 
asking when you would send the money for the sale of mort- 
gages? ‘This is the fifth day, and yet no reply either by 
telegram or letter. Now, friend Robinson, I want to hear 
from you. If you have sold, I want you to send me the 
money at your very earliest opportunity, if not already 
sent.” , 

And again, under date of Sept. 11th, 1872, Ward writes 
to Robinson: “Your letter of August 8th states that-in 
ten days the cash will be paid for the Butler and Beals 
_ sale, and that I may count on it in twenty days, and make 
my arrangements accordingly.” * * * “T did expect 
the balance this morning. If not sent, please write me on 
receipt.” * * * “T have made arrangements, as you 
instructed me, and hope I may not be disappointed.” 

From these letters, it is seen that Ward had been assured 
by Robinson that the Beals and Butler claims had been so 
disposed of that he could rely upon having the “ money in 
twenty days” from the 8th of August, 1872. On the 14th 
of September, 1872, Ward again writes to Robinson, ac- 
knowledging the receipt of a draft from him for “ $995.85, 
less exchange.” In this letter, no allusion is made to the 
Beals matter, but only to “the McElheny mortgage,” then 
in the hands of his attorney, and some notes which had, it 
seems, been taken on a sale of some of the claims, some of 
which he supposed were then “due, and the balance in No- 
vember.” 

A very fortunate and valuable coincidence—Ward and 
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Robinson, the chief actors in this business, both being 
dead—is found’ between the letter of Robinson to Ward, 
written on the 8th of August, and the one to Beals of the 
same date. In the one to Ward he informs him of the 
sale of the mortgage, and that he could “ count on” getting 
the money in twenty days, and in that to Beals, he says: 
“ Pay Ward’s note and mortgage to none but me, I am the 
holder in trust for other parties.’ Evidently the parties 
here referred to were the ones to whom he had negotiated 
the security, and from whom he was to obtain the money 
which he told Ward he could “count on” having “in 
twenty days.” 

Thus from Ward’s letter above we gather abundant 
evidence that Robinson, in making the negotiations which 
resulted in the cancellation and surrender of the note to 
Beals, and his promise to Hartley that the mortgage should 
be released of record, did not go beyond the scope of his 
authority. Our minds are perfectly satisfied on this point, 
without reference to any of the copies of letters from Rob- 
inson to Ward, which is claimed were erroneously admitted 
in evidence. This disposes of the claim that “ the findings 
and judgment of the court are not sustained by the evi- 
dence ;” for it is not questioned that Robinson did cancel 
and surrender the note, and agreed that the mortgage 
should be released. The ordinary rule governing the au- 
thority of attorneys in the collection of debts, where no 
special direction is given as to the mode, evidently is in- 
applicable here. : 

Considerable time was devoted in argument to the ques- 
tion of whether Ward ever actually received the money 
from Robinson on this claim. As we view the case it is 
wholly immaterial whether he did or not. His attorney 
was authorized either to collect the amount from Beals, or 
to raise the money bya sale of the security. And that 
Robinson accounted for the proceeds is, to our minds, made 
cleat by the fact that Ward, although writing to Robin- 
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son frequently, and being himself in Lincoln frequently, 
even as late as January, 1879, never after his letter to 
Robinson of September 11th, 1872, before referred to, made 
any allusion whatever to the Beals claim. In view of 
Ward’s urgent appeals for money in this and his preceding 
letters, in which he referred particularly to the Beals mort- 
gage, this silence respecting it can be accounted for upon no 
other reasonable hypothesis than that of his having realized 
upon it to his full satisfaction. 

The letter-press copies purporting to be of letters writ- 
ten by Robinson to Ward ought to have been excluded. 
They were, as we held in Delaney v. Erickson, 10 Neb., - 
492, but secondary evidence, and could not be resorted to, 
against objection, without first showing the loss of the origi- 
nals, or giving notice to produce them, neither of which 
steps was taken. However, we do not think the judgment 
should be reversed for this error. The only fact which the 
defendants relied on, not fully established without their 
aid, is that of the actual payment of the money realized 
from this claim to Ward. In the one of September 10th, 
inclosing the draft for the $995.85, before referred to, Rob- 
inson says to Ward: “This makes us square, the McEl- 
hinny mortgages still in my hands, but I think I shall sell 
soon to eastern friends, as I did the others,” But, as we 
have said, this fact is not indispensable to the defense, which 
we think is fully made out by simply showing that Rob- 
inson was authorized to raise the money by a sale or nego- 
tiation of the security, and that he did so. On the whole, 
we discover no error calling for a reversal of the judg- 
ment, and it must be affirmed. 


JUDGMENT AFFIRMED, 
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Hiram P. Riper, PLAINTIFF IN ERROR, V. THE B. & M. 
R. R. Co., DEFENDANT IN ERROR. 


1. Railroad grant: RiaHT oF way. The grant of right of way 
tothe Burlington & Missouri River Railroad Company over the 
lands of the United States, by Sec. 18 of the act of July 2d, 
1864, was of a present interest, and notice from the passage of 
the act to all persons dealing with public lands, within the 
prescribed limits, of the company’s interest therein. 


: CHANGED LINE uF ROAD. And where after one location 
of its road, the railroad company changed its line pursuant to’ 
the act of congress, approved May 6, 1870, U. S. Stat. at Large, 
118, Held, That a purchaser of land from the United States, 
after the passage of the act, took it subject to the right of way 
under the new location afterwards made. 


Error to the district court for Saline county. Tried 
below before WEAVER, J. 


J. R. Webster, for plaintiff in error. 


1. Theentry made by a pre-emptor, when once consum- 
mated by performance of the conditions and payment made, 
is equivalent to purchase at the date of such location. 
Therefore the title of Rider and his right to compensation 
is as though full payment had been made June 7th, 1870. 
Prior to this date defendant had made no location of its 
line on these lands. On the contrary it had made a loca- 
tion on a line passing some miles north of these lands, and 
on that location had obtained the defining of its grant and 
the withdrawal of the granted lands from market. Even 
as late as May 6th, 1870, congress had passed an act per- 
mitting change in the location of its line, but no actual 
change of its line had been made when the pre-emption 
entry was made, vor till after February 20th, 1871, and 
probably not til) between the 17th and 20th of March, 
1871, which is the nearest approximation to the date that 
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the chief engineer and superintendent Doane can give, and 
he is the sole witness. May 14th, 1870, the company had, 
besides its original fixed line, at least three new trial lines 
passing north and south of these lands. 
_ 2. This case is not dependent on the same principle as 
that of St. Joseph & Denver R. R. v. Baldwin, 103 U.S., 
p- 426. Although the U.S. supreme court in that case came 
to a different conclusion to that reached by this court in the 
same cause, 7 Neb., 247, yet the opinion and reasoning of 
this court have the assent of the greater portion of the bar. 
In that case, however, the words and terms of the grant 
were somewhat different. Compare 13 U. S. Stat. at 
Large, 364, sec. 18. 14 U.S. Stat. at Large, 211, sec. 6. 
Admit the identity of the terms and effect of the grant in 
each case, the circumstances were different. In the case 
decided at the time of the entry, the railway company had 
a floating grant of right of way between two fixed ter- 
mini. It had accepted the grant, and this was some notice 
that it might demand a right of way over these lands on 
a definite location of its line. Of the same character was 
Flint v. Gordon, 41 Mich., 420. In the case at bar a 
definite location had been made after the acceptance of the 
_grant. This should fairly be held to be a fixing of any 
floating right of location, a segregation and definition of 
its claims for right of way. It was in effect a release of 
any floating right of way location, and consent that entry 
or location by private parties could safely be made on this 
land. The act permitting change of location (May 6th, 
1870) was a mere license and not obligatory on the com- 
pany, nor yet conferring any right as against others pur- 
chasing from the United States till it had been by defendant 
accepted and acted upon. This did not occur until after 
the lands in question had been segregated from the mass of 
the public domain by Englebright’s settlement and entry, 
when it was too late for defendant to appropriate them with- 
out compensation. 


l ¢ 


bw 
Lo 
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Marquett, Deweese & Hall, for defendant in error, cited: 
Fitzpatrick v. Bubois, 2 Sawyer, 434. Frisbiex. Whitney, 
9 Wallace, 191. The Yosemite Valley Case, 15 Wallace, 
86. Ginter v. K. P. Ry. Co., 23 Kansas, 656. Merritt 
v. Northern R. R. Co., 12 Barb., 606. 


Lake, Cu. J. 


The controlling principle in this case is not different from 
that applied by the supreme court of the United States 
in the case of the St. Joseph & Denver City Railroad 
Co. v. Baldwin, 103 U. 8. Reports, 426. The statute 
giving the right of way there considered is not essentially 
different from the one granting the right of way here in 
controversy. In both statutes, words of present grant are 
employed to designate the right given. To the St. Jo- 
seph & Denver City company, the grant is in these words, 
viz.: “That the right of way through the public lands — 
be, and the same is hereby granted to said St. Joseph & 
Denver City Railroad company,” ete. Sec. 6, act of July 
23d, 1866, 14 U.S. Statutes at Large, 211. The grant in 
this case is as follows: “And for the purpose of enabling 
suid Burlington & Missouri River Railroad Company to 
construct that portion of their road herein authorized, the 
right of way through the public lands is hereby granted to 
said company for the construction of said road.” Sec. 18, 
act of July 2d, 1864, 13 U.S. Statutes at Large, 364. 

Being a grant of a present interest, this language is notice 
from the passage of the act to all persons dealing with pub- 
lic lands within the prescribed limits of the grantee’s in- 
terest therein. In this respect the grant of the right of 
way differs from that donating land to aid in the construe- 
tion of the road, which is expressly limited in its operation 
to the time when the route is definitely fixed. Vance v. B. 
& M. R. R. Co., 12 Neb., 285. 

Speaking upon. this subject of right of way under the 
act of July 23d, 1866, in the case first above cited, Mr. 
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Justice Field said: “But the grant of the right of way by 
the sixth section contains’ no reservations or exceptions. 
It is a present absolute grant, subject to no conditions, ex- 
cept those necessarily implied, such as that the road shall be 
constructed and used for the purpose designated.” And 
again: “The uncertainty as tothe ultimate location of the 
line of the road, is recognized throughout the act; and 
where any qualification is intended in the operation of the 
grant of lands from this circumstance, it is designated. 
Had a similar qualification upon the absolute grant of the 
right of way been intended, it can hardly be doubted that 
it would have been expressed. The fact that none is ex- 
pressed is conclusive that none exists.” 

It is claimed, however, that the case wherein this lan 
guage was used differs from the one we are now consider- 
ing in this, that the right of way there upheld was on the 
first and only line adopted by the railroad company, while 
- here it appears that another and different location had been 
made as early as the 15th of June, 1865, and the right 
now contended for was selected in pursuance of a change 
therein, by which the road was made to cross the plaintiff’s 
land. And it is urged that, although this change was 
authorized by act of Congress, yet it should not be held to 
confer any right upon the railroad company as against a 
purchase from the United States, prior to the definite loca- 
tion of the new route; that the first location should “be 
held to be a fixing of any floating right of location, a segre- 
gation and definition of its claims for right of way.” 

We cannot assent to the application of this proposition 
to this case. If the plaintiff had acquired the government 
title to the land after the first location of the road, and be- 
fore the passage of the act authorizing a change, there 
would be great strength in the position here taken. But as 
we view the effect of this act, it was, from the date of its 
passage, to bring section eighteen of the act of July 2, 1864, 
above referred to, into full operation as to public lands, not 


12 SUPREME COURT OF NEBRASKa«, 


Rider v. B. & M. RB. RB. Co. 


otherwise disposed of, which the new location might cross. 
The act authorizing this change is, “ Be it enacted,” etc., 
“that the Burlington and Missouri River Railroad Com- 
pany, or its assigns in the state of Nebraska, may so far 
change the location of that portion of its line that lies west 
of the city of Lincoln, in said state, as shown by the map 
thereof, now on file in the general land office of the United 
States, so as to secure a better and more practicable route, 
and to connect with the Union Pacific railroad at or near 
the Fort Kearney reservation, said new line to be located 
on the land grant made by the United States to aid in its 
construction. Provided, however, that said line shall not 
be located farther south than the southern boundary line of 
township number seven, in said state, and said change shall 
not impair the rights to, nor change the location of said 
land grant, and the said company, or its assigns, shall re- 
ceive no different or other or greater quantity of land than 
if this act had.not been passed and no change had been 
made in the located line of said railroad.” ; 

It will be observed that there is nothing in this language 
evincing any intent or disposition on the part of congress 
to withdraw any right given by the act of July 2, 1864, 
which might be app eile to this new line, except that the 
location and extent cf the land grant as already determines) 
should not be changed. 

We are of opinion that when the plaintiff’s grantor, Kin- 
glebright, pre-empted thisland on the 7th day of June, 1870, 
he took it subject to the right of the defendant to locate its 
new line across it. And the judgment of the district court, 
being in conformity with this view, is affirmed. 


JUDGMENT AFFIRMED. 


MAXWELL, J., dissenting. 


Tam unable to give my assent to the opinion of the ma- 
jority of the court for the following reasons: 
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The plaintiff is theowner of the north-east quarter of sec- 
tion 20, township 8, range 1 east, and the defendant's rail- 
road runs across the same in a diagonal manner, taking a 
strip about 200 feet in width by more than half a mile in 
length, the whole amount of land taken being in excess of 
"12 acres. Rider acquired title as follows: 

On the 14th of June, 1870, one John Englebright filed a 
declaratory pre-emption statement alleging settlement on the 
7th of that month. He made final proof and payment for 
theland June 14, 1871, and received his patent March 20, 
1872. On the 24th of June, 1871, Englebright conveyed 
the west half of the land in question by warranty deed to 
the plaintiff and one Clark. In September of that year 
Clark and wife conveyed to the plaintiff. It appears, too, 
that Englebright on the 24th of June, 1871, conveyed the 
east half ‘of this land to one Gary, and that in August of 
that year Gary and wife conveyed to the plaintiff. 

On the 15th of June, 1865, the defendant filed a plat 
locating its line of railway from Plattsmouth to Kearney, 
on the Union Pacific railroad, and in August, 1870, Con- 
gress passed an act authorizing a change of the line within 
ecztain limits, west of the Blue river. In pursuance of 
this statute the company in 1871 filed a plat of the new 
line which passed through the lands in question, the settle- 
ment of Englebright thereon being made before the second 
plat was filed. 

This action is brought by the owner of the land to re- 
cover damages for the land taken and other damages to the 
remainder of the tract. Two questions are presented: 
First. Did the defendant, by the location of its line on the 
15th of June, 1865, exhaust the power given it to locate its 
line on the public lands of. the United States? Second. If 
it did not, can it claim the right of way over lands that had 
been settled and filed upon under the pre-emption law be- 
fore the second location of its line, and final proof and pay- 
ment thereafter made? 
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In the case of Moorhead v. Little Miami R. R. Co, 
17 Ohio, 340-353, the company had located and con- 
structed its road under a special charter, and the ques- 
tion presented was its right to relocate and reconstruct 
its road on other and distinct grounds. The tenth sec- 
tion of the charter required the company to select the- 
route as soon as practicable. The twelfth section gave au- 
thority to vary the route and change the location after the 
first selection had been made. first. Whenever a better 
and cheaper route could be had. Second. Whenever any 
obstacle to continue said location was found, either by 
difficulty of construction or procuring right of way at rea- 
sonable cost. Under these latter provisions the company 
claimed the right to condemn the complainant’s property. 
The court say, page 850-1. “These grants of power are in 
derogation of private right, and would be totally void, but 
for the provisions of the constitution, which make private 
rights subservient to the public welfare. Admitting that 
the interests of the public were such as to warrant this ex- 
tensive delegation of the right of sovereignty, or right of 
eminent domain, and it is quite certain that the power 
should be clearly expressed, or necessarily and clearly im- 
plied from what is clearly expressed.in the grant. 

“Tn such case the rule of construction should be strict. 
No state can ever be presumed to have parted with a por- 
tion of its sovereignty even to her own citizens, without a 
grant affirmatively made. And no statute derogatory of 
private right should gain anything by forced construction. 
The general rule requiring grants of this nature to be 
strictly construed is in our opinion the only safe one, and 
it should be adhered to with unyielding tenacity.” * * +* 
* * “That statutes of this nature should be strictly con- 
strued, isa position abundantly sustained by the cases cited 
by complainant’s counsel. 

“This case stands thus: The corporators had the power to 
locate and construct a railroad. They could exercise thie 
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right but once without a further grant. To accomplish 
this object a most important attribute of sovereignty way 
bestowed upon them by the legislature—the extraordinary 
reserved power of subjecting the property of private indi- 
viduals to a public use. If it was intended that this should 
be a continuing power, one that might be exercised, and 
re-exercised again and again,as often as might suit the con 

venience of the company, the legislature should have so de- 
clared in express terms.” 

In the case of Little Miami R. R. Co. v. Naylor 2 
Ohio State, 236, this decision was affirmed. Sce also P.cke- 
more v. Glamorganshire Canal Co.,1 My. & K., 154. Ca- 
nal Co. v. Blakemore, 1 Cl. & Fin., 262. State v. Turnpike 
Co.,10 Conn., 157. Turnpike Co.v. Hosmer, 12 Id., 364. L. 
& N. Turnpike Co. v.-N. R. Turnpike Ob.,2 Swan, 282. 
1 Redfield on Railways, 410. 

If these cases state the law correctly, of which there is no 
doubt, then the defendant by the location of its line over the 
public lands exhausted its power in that regard, unless there 
is some provision in the act of 1870 continuing ‘the grant 
of the right of way on the new line, and an examination of 
that act will show that while the land grant is preserved there 
is nothing said about the right of way. The right of way 
over the new line was not therefore granted to the defendant. 
But suppose it was, still the plaintiff is entitled to recover. 
Suppose Congress should pass an act granting the right of 
way to a railway company across the public lands—a grant 
in presenti, but there is no provision in the act for withdraw- 
ing such lands from market or selling them subject to the 
grant, is not a purchaser from the United States, without 
notice, entitled to protection? It will be said that the 
statute is notice of the grant, and that is sufficient; but that 
the statute is not notice is evident, because until the line is 
located it is a mere possibility. But.before this grant was 
made Congress had passed general laws, granting to per- 
sons possessing certain qualifications portions of the public - 
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lands not exceeding 160 acres to each person, the grant be- 
ing made upon certain conditions, such as settlement, resi- 
dence, ete. Here is a continuing offer to settlers on the 
part of the United States to séttle on the public domain, 
and the proposition when accepted becomes a contract be- 
tween the individual and the government, that if he com- 
ply with the terms of the statute he shall in due time receive 
a patent for the land claimed. A grant of right of way rests 
upon the same ground, and is a mere proposition in the 
first instance to give the right of way if the company will 
build its road thereon. If the company should fail the 
grant would lapse. It seems to me therefore that until 
the company located its second line it could not claim the 
right gf way across lands which prior to that time had 
been entered«as a homeztead or settled upon under the pre- 
emption law. The language of sec. 2257 of the Revised 
Statutes of the United States is, that “all lands belonging 
to the United States to which the Indian title has been, or 
may hereafter be extinguished, shall be subject to the right 
of pre-emption under the conditions, restrictions, and stipu- 
lations provided by law.” The Jands excepted are: First. 
Those included in a reservation. Second. Lands within the 
limits of a town or selected as a town site. Third. Lands 
actually settled upon and occupied for purposes of trade 
and not for agriculture. Fourth. Lands on which are any 
known saline or mines. 

This land was not within the exceptions, and being 
cluimed asa pre-emption, was not government land. By 
the term “government land,” I understand is meant land 
which is subject to disposition by the government. Sup- 
pose a grant of land is made to a railroad company to be 
conveyed to it in certain quantities upon the completion 
and acceptance of certain sections of the road, and that af- ° 
ter the acceptance of the grant and the company’s rights 
had vested, but before the acceptance of-anv portion of the 
road, Congress should pass anuiier act granting the land — 
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to another company, will it be contended that Congress in 
such case possessed such power? The rights of the company 
would have attached and the courts would see that they 
were enforced. Wherein does the case of a pre-emptor, 
who has setiled on public land in good faith and filed his 
declaratory statement, differ from that of the railroad com- 
pany? The case is well illustrated in that of Koenig v. 
The 0. & N. W. Re BR. Co., 3 Neb., 373, where it was held 
that when the right to property is vested by grant fora 
particular purpose by legislative authority, the legislature 
cannot vest it for another. See also McGee v. Matthias, 4 
Wall., 155. Are not the rights granted to a pre-emptor 
entitled to the same protection? Besides, the right of pre- 
emption can be exercised but once by an individual. He 
settles upon and enters 160 acres of land, intending to make 
his home thereon. In entering the land he pays the full” 
price per acre for the entire tract, and receives a patent 
therefor. Afterwards a railroad is located across the land 
under an act of Congress granting the right of way, which 
act was passed before he entered the land, and under which 
the right of way is claimed across his land without compen- 
sation. If the right of way can be taken in this manner 
it is not the government that is granting it, but it is taken 
from the individual who is the owner of the entire tract. 
In the case at bar the entire tract was entered and paid 
for, and if the defendant is not required to pay the damages 
the citizen and not the government must bear the loss. To 
me this seems like rank injustice, and I cannot give my as- 
sent to such a construction of the law. From the necessity 
of the case a railroad compauy is permitted to choose the 
most available route for its line of road, and the rights of 
individuals are so far subservient to the public welfare that 
any real estate necessary for right of way may be appropri- 
ated to its use, compensation being made therefor, but the 
courts by no strained construction of the language of a statute 
. should deprive the owner of that which is justly his due. 
11 
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Tur RepuBLicAN VALLEY RarLroap CoMPANY, PLAIN- 
TIFF IN ERROR, V. Hiram BoYSE ET AL., DEFENDANTS 
IN ERROR. 


1. Verdict: Evipence. Evidence examined and found sufficient 
to support the verdict. 


2. Error: &XcEPTIoN. In order to lay the foundation for review- 
ing a ruling of the trial court on the admission of evidence, an 
exception is necessary. 


8. Affidavits. It is only where affidavits are not otherwise a part 
of the record that their incorporation in a bill of exceptions 
is required. 


4. Juror: PREJUDICE. When the conduct or appearance of a 
juror during the trial is relied on to show prejudice, its effect 
must necessarily be left almost exclusively to the judgment of 
the presiding judge. 


Error to the district court for Harlan county, where 
the cause had been brought on appeal from award of com- 
missioners of damage occasioned by the taking of right 
of way for plaintiff’s railroad over defendant’s premises, 
Tried below before Gasuin, J. 


Marquett & Deweese, for plaintiff in error. 
Lamb, Billingsley & Lambertson, for defendant in error. 


Lake, Cu. J. 


‘The errors complained of may all be considered under 
three heads: 

First. That the verdict is not sustained by the evidence, 

Second. Rulings of the judge on admission of evidence. 

Third. Prejudice of one of. the jurors. . 

On the first point, but little need be said. The testi- 
mony took a very wide range on the question of damages, 
and some of it, doubtless, might have been excluded if it 
had been objected to at the proper time. But; having been 
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given to the jury without objection, the question of its ad- 
missibility will not be considered on proceedings in error. 
On the question of damages, the testimony of the differ- 
ent witnesses, singularly enough, ranged from nothing at 
all to ten thousand dollars. The verdict returned by the — 
jury was eighteen hundred and twenty-nine dollars, which, 
taking the interest into the estimate, was really less than 
the damages found by the commissioners appointed -at the 
instance of the railroad company, their estimate being 
just eighteen hundred dollars. We are of opinion that 
even if the finding of the jury had been for a considerably 
larger amount, or even a much smaller, the evidence would 
have supported it. In considering this question of dama- 
ges, the fact should not be overlooked that the lower esti- 
mates, those made by witnesses called by the railroad com- 
pany, were based upon, and necessitated a removal of the 
mill fiom the place where it stood on the river bank across 
the railroad track, some two hundred feet distant, and a 
connection with the water power by means of shafting or 
an iron cable, while those of the other side were made in 
view of letting the mill remain where it then stood. "We 
suppose the latter estimate was made upon the true basis; 
for it was the right of the defendants to operate their mill 
where they had placed it before the road was located, and 
the damages might have been estimated with the view of 
it remaining there. 

Under the second head of errors, we find it claimed that 
the court erred in not excluding the testimony of Dennis 
Dean. This witness, who showed himself an expert: in the 
matter of mills and the milling business, was permitted to 
testify in chief, at considerable length, without a solitary 
objection being interposed. He was then thoroughly cross- 
examined, after which it was moved “to strike out” his 
testimony, “for the reason that the same is incompetent, in 
that the damages estimated by the witness are consequen- 
tial and remote.” In view of the course of the examina- 
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tion of this witness and what he had said, this motion came 
too late, and included too much. Although portions of 
his testimony were objectionable, some of it at least was 
net. Besides, to the ruling of the court on the motion no 
exception was taken, from which we must now consider 
that it was satisfactory. 

The only remaining ground upon which a reversal is 
asked is the alleged prejudice of a juror. This it is claimed 
is shown by certain affidavits presented to the trial judge. 
For the defendants in error, it is contended that these affida- 
vits cannot now be considered, because they were not made 
a part of the record by a bill of exceptions. These affida- 
vits, however, needed no bill of exceptions to make them 
a part of the record. They were made such by having 
been attached to and made part of the motion for a new 
trial. It isonly where they are not otherwise properly a 
part of the record that a bill of exceptions is requisite to 
make them so. Auléman v. Howe, 10 Neb., 8. ‘ 

These affidavits show simply that, after the jury had 
been charged and were about to retire to consider of their 
verdict, one of their number, Jabez Cobledick, addressing 
the judge, said: “I want to ask a question—Are we as- 
sured that the railroad company will allow this power to 
be transmitted across their track?” In view of the theory 
of the case, as taken by the railroad company, which re- 
quired a removal of the mil] from its present site, although 
not within the right of way, and the transmission of power 
across the track by means of a shaft or cable, this was a perti- 
nent inquiry, and should have received a civil and intelligi- 
bleanswer. Thus far during the trial, it seems to have been 
taken for granted that no impediment would or could be 
interposed by the railroad company to this mode of con- 
veying power from the stream to the mill, at the place 
where it was suggested it might be moved, and it was not 
at all remarkable or unreasonable that the question put by 

‘this juror was suggested to his mind, or that he desired 
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light upon it. Instead of light, however, he received for 
answer, simply, “I have given you your instructions.” 
Upon which, as the affidavits show, “ Cobledick, speaking 
excitedly and with apparent anger: ‘ Well, I want to know? 
When I was in Illinois, the railroad cut across my land, 
and cut me off from my warehouse, and I never could get 
across to it. I never got a cent for it.’” This rejoinder 
was but the statement of a fact, occurring between himself 
and another railroad company, as an illustration, merely, 
of the possible predicament in which the defendants in 
error might be left in case of the removal of their mill to 
the site suggested across the track. It was his reason for 
asking the question—a view of the case which might in- 
cline him to give damages commensurate with the loss oc- 
casioned by the mill remaining where it then stood. 

But it is said that the juror spoke “ with apparent anger.” 
Toward whom did he so speak? Certainly not the plain- 
tiff in error. His words were addressed to the judge, and 
indicate anger toward his honor, for the rebuff he had 
given, rather than any one else. Besides, there is nothing 
in the verdict, considered in the light of the evidence, to 
indicate that it was at all influenced by hostility or preju- 
dice against the railroad company. When the conduct or 
appearance of jurors, during a trial, is relied on to show 
prejudice, its effect must necessarily be left almost exclu- 
sively to the judgment of the presiding judge. He is ina 
far better situation to know what it indicated than we are. 
On the whole, we discover no ground for a new trial. 


JUDGMENT AFFIRMED. 
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Perer WILCH, PLAINTIFF IN ERROR, V. G. W. PHELPS 
ET AL., DEFENDANTS IN ERROR. 


Patent rights: sale or. The act of February 18th, 1873, enti- 
tled, ‘An act to regulate the sale of patent rights in the State 
of Nebraska, and prevent frauds connected therewith,” is in 


conflict with the constitution of the United States, and void. 
‘ 


Error to the district court for Colfax county. Heard 
below before Post, J. 


J. W. Brown and N. H. Bell, for plaintiff in error, 
cited: Oranson v. Smith, 37 Mich., 309. Helm v. First 
National Bank, 48 Ind., 167. Crittenden v. White, 23 
Minn., 24. Hollida v. Hunt, 70 Tll., 109. Note to last 
case, 22 Am. Reports, 67. Grover & Baker Sew. Mach. 
Co. v. Buller, 53 Ind., 454. Walter A. Wood Mowing 
Machine Co. v. Caldwell, 54 Ind., 270. Gilman v. Phila- 
delphia, 3 Wall., 713. Ex parte Robinson, 2 Bissell, 309. 
McCulloch v. State of Md.,4 Wheat., 426. Gibbons v: Og- 
den, 9Id.,1. Brown v. Muryland, 12 Id., 419. Sinnot 
v. Davenport, 22 How., 227. Ward v. Maryland, 12 Wall., 
418. Woodruff v. Parham, 8 Id., 130. 


C. J. Phelps, for defendant in error. 


The right to use the thing patented in defiance of a state 
law for police regulation is not secured. Jordan v. Over- 
seer, 4 Ohio, 295. Vanire v. Paine, 1 Har., 65. Patter- 
son v. Kentucky, 7 Otto, 501. See Cooley Const. Lim., 
713-716, as to “ police regulation.” The right to ‘ make,” 
“use,” “vend” being one thing, inseparable, and the fact 
that the Supreme Court of the U. 8. has recognized and 
sustained the right of a state to even prohibit the “ use” 
within its limits, it must by fair implication follow that a 
right to regulate the manufacture, use, or sale exists in the 
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state. Gibbons v. Ogden, 9 Wheat., 210. Haskell v. Jones, 
86 Penn. State, 173. 


Lake, Cu. J. 


The action in the court below was brought to foreclose a 
mortgage executed to secure the payment of a promissory 
note given in the purchase of a patent right, “that is to say 
an exclusive right to use in said Colfax county a brick 
machine of a certain make, known as ‘ Kennedy’s patent’ 
brick machine, claimed by the plaintiff to be patented.” 

The petition is in the common form, and states a good 
cause of action. The question to be decided was raised by 
the demurrer to the first count of the answer. This count, 
after stating the consideration of the note as above given, 
avers, substantially, “that prior to the time of said trans- 
action and the execution of said note,” the plaintiff had 
not in any particular complied with the requisites of sec. 
2, Ch. 66, Comp. Stat., 371. This section provides partic- 
ularly what steps must be taken by the vendor of a patent 
right, in order to make a valid sale. It requires that 
every person “desiring or intending to sell or barter any 
patent right, or any right which such person shall claim 
to be a patent right,” * * “before offering to sell or 
barter the same in any county within this state,” to sub- 
mit “‘ the letters patent or a duly authenticated copy thereof, 
and his authority to sell or barter the right so patented,” 
to the county judge of such county, for his examination, 
Also to make “affidavit before such judge, stating the . 
name, age, place of residence, and former cccupation of the 
applicant,” etc.; “and if such judge be satisfied that the 
right so entitled to be sold, or bartered, has been duly pat- 
ented, and that the letters patent have not expired, or been 
revoked or annulled,” etc., then the judge shall record 
“such affidavit, the date of such letters patent, to whom 
the same were issued, and the designation or name of such 
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patent right given therein, with the number thereof, in a. 
book to be kept in his office,” ete. 
Sec. 1 of this chapter makes it “ unlawful for any per- 
- son to sell or barter, or offer to sell or barter, in any county 
within this state, any patent right, or any right claimed by 
such person to bea patent right,” without having first com- 
plied with the requirements of section two. 

Sec. 4 provides that: ‘Any person who may take any 
note, or other obligation in writing, for which any patent 
right shall form the whole, or any part of the considera- 
tion, shall, at the time of the writing thereof, insert therein, 
in the body of the instrument, and above the signature 
thereof, in prominent and legible writing, or print, the 
words, given for a patent right, and all such obligations or 
promises, if transferred, shall be subject to all defense, as 
if owned by the original promisee.” 

And sec. 5 declares, that : “ Any person who shall sell or 
barter within this state, or who shall take any note, or 
other obligation, or promise in writing, for which any 

patent right shall form the whole or any part of the con- 
sideration, without complying with the requirements of this 
act,” * * “shall be deemed guilty of a criminal offense, 
and on conviction,” * * “shall pay a fine of not more 
than five hundred dollars, or be imprisoned in the jail of 
the proper county not more than six months; or both, at 
the discretion of the court,” ete. 

On the part of the plaintiff it is claimed in support of 
his demurrer, that the statute in question is in conflict with 
the constitution and laws of the United States, and there- 
fore his non-compliance with its requirements is of no con- 
sequence, and cannot bar the recovery on the contract of 
purchase. Numerous authorities are cited in support of this 
position, and we think it is well taken. 

The eighth clause of sec. 8, Art. 1, of the constitution of 
the United States, gives to congress sole authority, “to pro- 
mote the progress of scieuce and useful arts, by securing, 
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for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries. ” 

From an examination of the authorities, it seems to have 
been quite uniformly held, not only by the courts of the 
United States, but by those of the several states as well, 
that this provision has the effect of prohibiting the enact- 
ment of state statutes, affecting injuriously the assignment 
or transfer of rights secured by letters patent, or the sale of 
pateuted articles. 

That the interest or privilege given and secured toa 
patentee by letters patent is a property right admits of no 
doubt. Being a property right, the patentee is protected 
in its enjoyment by the paramount law. McClurg v. Kings- 
land, 1 How., 206. And this right, as is said by Chief 
Justice Taney, in Gayler v. Wilder, 10 How., 494, is that 
of “making, using, and vending to others to be used, the 
improvement he has invented, and for which the patent 
is granted.” 

And Mr. Justice Davis, in Ex parte Robinson, 2 Biss., 
309, in speaking of this right in connection with a statute 
of Indiana similar to the one we are now considering, used 
this terse and emphatic language: “The property in inven- 
tions exists by virtue of the law of congress, and no state 
has the right to interfere with its enjoyment, or to annex 
conditions to the grant. If the patentee complies with the 
law of congress on the subject, he has the right to go into 
the open market anywhere within the United States, and 
sell his property. If this were not so, it is easy to see that 
a state could interpose terms which would result in a pro- 
hibition of the sales of this species of property within its 
borders, and in this way nullify the laws of congress 
which regulate its transfer, and destroy the power con- 
ferred upon congress by the constitution.” Substantially 
the same views are taken of this right in numerous other 
cases, of which we cite: Cranson ». Smith, 37 Mich., 309. 
Helm v. First National Bank, 43 Ind., 167. Hallida v. 
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Hunt, 70 Ill, 109. 22 Am. Reports, 63. Hascall v. Whit- 
man, 19 Me., 102. : 

It will be noticed that the question of the power of a 
state to regulate sales of manufactured patented articles, 
which is found in some of the cases, is not raised here, but 
only that of the right of property in the patent itself. As 
to the manufacture and sale of patented articles, state reg- 
ulation has frequently been upheld asa proper exercise of 
police power. 

Thus in Livingston v. Van Ingen, 9 Johns., 582, Chan- 
cellor Kent said: “The power granted to congress goes no - 
further than to secure to the author or inventor a right of 
property, which, like every other species of property, must 
be used and enjoyed within each state according to the laws 
of such state”? * * * “If the author’s book or print 
contains matter injurious to public morals or peace, or if 
the inventor’s machine or other production will havea per- 
nicious effect upon the public health or safety, no doubt a 
competent authority remains with the state to restrain the 
use of the patent right.” 

And in Patterson v. The Commonwealth, 11 Bush., 311, 
(21 Am. Repts., 220), Pryor, J., in speaking upon this 
subject, used this language: “There is a manifest distinc- 
tion between the right of property in the patent, which 
carries with it the power on the part of the patentee to as- 
sign it, and the right to sell the property resulting from 
the invention or patent. A state has no power to say 
through its legislature that the patentee shall not sell his 
patent, or that its use shall be common to all of its citizens, 
for this would be in direct conflict with the law of con- 
gress. * * * The discovery or invention is made prop- 
erty by reason of the patent, and this right of property 
the patentee can dispose of under the law of congress, and 
no state legislature can deprive him of this right; but 
when the fruits of the invention, or the article made by 
renson of the application of the principle discovered is at- 
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tempted to be sold or used within the jurisdiction of the 
state, it is subject to its laws like other property ; and such 
has been the uniform decision of all the courts, state and 
federal, upon this question.” 

Tested by the rule of these decisions, we must hold the 
statute in question is unconstitutional, and that the de- 
murrer should have been sustained. The judgment will 
therefore be reversed, the demurrer sustained, and the 
cause remanded to the district court for a new trial. 


REVERSED AND REMANDED. 


Davip T. PHILIPS, PLAINTIFF IN ERROR, V. JOSEPH 
SPoTTS AND OTHERS, DEFENDANTS IN ERROR. 


Jurisdiction. Writs and processes of the courts may be divided 
into two classes: 1. Those which point out specifically the 
property or thing to be seized. 2. Those which command the 
officer to make or levy certain sums of money out of property 
named. In the first class the officer has no discretion, but must 

“do precisely what he is commanded. Therefore, if the court 
had jurisdiction to issue the writ, it is a protection to the officer 
in all courts. Buck v. Colbath, 3 Wallace R., 834. 


Error to the district court for Clay county. Tried be- 
low before WEAVER, J. 


Hurd & Matters and John D. Hayes, for plaintiff in 
error, cited: State v. Jennings, 4 Ohio State, 418.. Chap- 
man v. Weimer, Id., 481. People v. Schuyler, 4 Conn., 
173. Archer v. Noble, 3 Greenleaf, 418. 1 Parsons Con- 
tracts, 520. 2Id., 773. Tootle v. Dunn, 6 Neb., 99. 2 
Hilliard on Torts, 143. 


Bagley & Bemis, for defendants in error. 
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Coss, J. 


One Hargreaves sued out a writ of replevin from before 
a justice of the peace in an action against one Frank Phil- 
ips. The writ was in the usual form, and commanded the 
sheriff or any constable of the county to immediately seize 
and take the property, by description, to-wit: 50 bbls. ap- 
ples, 35 lbs. cheese, 1 box cream crackers, 1 bbl. ginger 
snaps,-1 bbl. soda crackers, and 2 boxes butter crackers, - 
“wherever they may be found in said county,” 

This writ was placed in the hands of Joseph Spotts, the 
principal defendant in error herein, who was a constable 
of said county, for service. Spotts thereupon seized the 
goods therein described and delivered them to the plaintiff 
in said writ of replevin, taking the usual replevin bond ~ 
therefor. D. T. Philips, claiming to have purchased the 
said goods from Frank Philips, brought this action in the 
court below, against the constable and the other defendants, 
who were his securities on his official bond, for the value 
of the goods. The jury found for the defendants. There 
is no question raised either upon the pleadings, admission 
or rejection of testimony, or upon the instructions, but only 
upon the denial by the court of a new trial on the ground 
that the verdict was not sustained by the evidence. 

The question presented by the pleadings and evidence 
is, whether an action will lie against a constable and his 
snreties on his official bond for the taking of goods on a 
writ of replevin, regular and fair on its face, by one not a 
party to the replevin suit, who claims to be the owner of 
the goods replevied. 

Our statute, sec. 1085 of the civil code, provides for 
the issuing of a writ of replevin by a justice of the peace 
upon the filing of an affidavit setting up certain facts therein 
prescribed, that such summons shall be as in other cases, 
“but in addition commanding the officer immediately to ~ 
seize and take into custody, wherever found in the county, 
the goods and chattels mentioned in the affidavit,” ete. 
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Sec. 1036 provides that: “The constable or sheriff shall 
execute the writ by taking the property therein mentioned ; 
he shall also deliver a copy of the summons to the person 
charged with the unlawful detention of the property,” etc. 

We think that it may be laid down as.a rule of alniost 
universal application that legal process issued by a court of 
competent jurisdiction will protect an officer while acting 
within the letter and spirit of its command. Lord C. J. 
Kenyon in Belk v. Broadbent, 3 Term R., 183, used the 
following language: “But it is incomprehensible to say 
that a person shall be considered as a trespasser who acts 
under the process of the court.” 

In levying an execution or fi fa or an attachment, where 
the command is to levy the same of the property of A. B., 
defendant, if the sheriff levy the same of the property of 
C. D., a stranger, it is a breach of official duty as well as an 
invasion of private right, and the sheriff and his sureties will 
be liable on his official bond at the suit of C. D., because 
the taking of the property of C. D. was not within the 
command of the writ. Such cannot be the case in the ser- 
vice of a writ of replevin. In the latter case the command 
is, to seize and take certain property therein specifically de- 
scribed. The name of the owner is never mentioned, un- 
’ less as a matter of description, and if the sheriff by virtue 
of such writ seize the identical property intended and de- 
scribed by the writ, and make such disposition of it as the 
law requires, the writ will protect him, although it may 
turn out that a stranger is the real owner of the property. 

Mr. Crocker, in his work on sheriffs, etc., states the rule 
as follows: “Sec. 285. If the process is issued by a court 
or officer of competent jurisdiction, and is not void for any 
reason, it will be the duty of the sheriff to execute it ac- 
cording to the command thereof, although such process 
may have defects upon its face which render it voidable. 

* * * He is answerable alone, in-such case, for 
the manner in which he executes it.” 
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The case of Watson v. Watson, 9 Conn., 14, is quite 
in po‘nt. We quote from the opinion of the court by C. 
J. Hosmer: “It was said in the argument of this case, 
that no difference exists as to the proceedings of an officer, 
if the plaintiff has no property in the goods to be replev- 
ied, between the taking of property on a replevin and the 
taking of the goods of A npon a process commanding him 
to take the goods of B; that the caption in both cases is 
equally a trespass. No remark can be more unfounded, 
for the difference is immense and distinctly marked. Jn 
case of the replevin the officer does what by legal authority 
he is commanded to do; and in the other case he does what 
he was not commanded to do. In replevin the property is 
identified and described, and the command is, take this spe- 
cific property. In the case of a process commanding the 
- taking of the goods of A., without any identification or de- 
scription, the command is, take the goods of A, if any such 
there are, but not the goods of any other person. From the 
nature of the case last put the officer must act on his own 
enquiry, and is bound to all the responsibility of his ac- 
tion. * * * ” 

In the case of Buck v. Colbath, 3 Wallace, 334, it be 
came necessary for the supreme court of the United States 
to pass upon the question here involved. We quote some- 
what at length from the opinion by Mr. Justice Miller, as 
well for its high authority as for its clear statement and 
satisfactory reasoning: 

“How far the courts are bound to interfere for the pro- 
tection of their own officers, is a question not discussed in 
the case of Freeman v. Howe, but which demands a passing 
notice here. In its consideration, however, we are reminded 
at the outset that property may be seized by an officer of 
the court under a variety of writs, orders, or processes of 
the court. For our pert purpose, these may be divided 
into two classes: 

“1, Those in which the process or order of the court 
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describes the property to be seized, and which contain a 
direct command to the officer to take possession of that par- 
ticular property. Of this-class are the writ of replevin at 
common law, orders of sequestration in chancery, and nearly 
all the processes of the admiralty courts, by which the res 
is brought before it for its action. 

“2. Those in which the officer is directed to levy the 
process upon property of one of the parties to the litigation 
sufficient to satisfy the demand against him, without de- 
scribing any specific property to be thus taken. Of this 
class are the writ of attachment or other mesne process by 
which property is seized before judgment to answer to such 
judgment when rendered, and the final process of execu- 
tion elegit, or other writ by which an ordinary judgment is 
carried into effect. 

“Tt is obvious, on a moment’s consideration, that the 
claim of the officer executing these writs to the protection 
of the courts from which they issue stands upon very dif- 
ferent grounds in the two classes of process just described. 
In the first class he has no discretion to use, no judgment 
to exercise, no duty to perform but to seize the property 
described. It follows from this, as a rule of law of uni- 
versal application, that if the court issuing the process had 
jurisdiction in the case before it to issue that process, and 
it was a valid process when placed in the officer’s hands, 
and that, in the execution of such process, he kept hiniself 
strictly within the mandatory clause of the process, then 
such writ or process is a complete protection to him, not 
only in the court which issued it, but in all other courts.” 

Counsel for plaintiff in error cites State v. Jennings, 4 
Ohio State, 418, which is an authority directly in point on 
his side. This court has almost always followed the su- 
preme court of Ohio (that being the state whose laws and 
system of jurisprudence have been more closely followed by 
us than any other) when cited toacase in point. But not- 
withstanding our high respect.for that court, and particu- 
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larly for the distinguished judge who delivered the opinion 
in the case referred to, we cannot follow it to the con- 
clusion therein reached. The case fails to draw any dis- . 
tinction between the variety of writs, orders, or processes 
of the courts as classified and clearly defined by Mr. Jus- 
tice Miller as above quoted. The cases cited by Chief Jus- 
tice Thurman, in State v. Jennings, as well as those cited 
by counsel, without an exception come within Mr. Justice 
Miller’s second class, and are as we think inapplicable to 
a case growing out of the service of a writ of replevin, such 
as that court was then considering, aud such as the case at 
bar. 

The judgment of the district court being in accord with 
the views herein expressed is affirmed. 


JUDGMENT AFFIRMED. 


THE Boarp oF Counry CoMMISSIONERS OF SEWARD 
COUNTY, PLAINTIFF IN ERROR, V. JOHN CATTLE, Sr., 
AND CHARLES W. BARCLAY, PARTNERS, ETC., AS THE 
Strate Bank OF NEBRASKA, DEFENDANTS IN ERROR. 


Taxes: UNINCORPORATED EANKS. The bank made the following 
report to the assessor for assessment for the year 1881: 
Assessor for G. Precinct, Seward county, Nebraska. 

NaME AND LOCATION OF BANK OR FIRM. 
Name, State Bank of Nebraska. Location, Seward, Neb, 


VALUE. 

. The amount of property on hand or in transit...... $ 8,356 12 
2. The amount of funds in the hands of other banks, 

bankers, brokers, or others, subject to draft........ . 15,962 46 
8. The amount of checks or other cash items, the 

amount thereof not being included in either of the 

preceding items....... ..... ote eaess wees cesesee seseeee coseeee =: 267 32 
4. The amount of bills receivable, discounted, or 

purchased, and other credits due or to become due, 


_ 
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including accounts receivable, and interest ac- 

erned but not due, and interest due and unpaid... 4,486 32 
6. The amount of bonds and stocks of every kind, 

State and county warrants, and other municipal 

securities, and shares of capital stock of joint 

stock of other companies or corporations, held as 

an investment, or any way representing assets..., 000 00 
6. All other property appertaining to said business 

other than real estate (which real estate shall be 

listed and assessed as other real estate is listed and 


assessed under this Chapter)......sccsccsessessenaree coor = 000: 00 
7. The amount of deposits made with them ly other 

PATLICS....cecsceccsceas corescees censereseseeeuece esse deesstseas 29,022 22 
8 The amount of all accounts payable, other than 

current deposit funds......... saeteces stsereseresereceerense 000 00 


9. The amount of bonds and other securities exempt 
by law from taxation, specifying the amount and 
kind of each, the same being included in the pre- 
Ceding fifth item. .....ccssecccereessercarcerccecreses sense - — 000 00 
The board of equalization thereupon fixed the amount, for which 
said unincorporated bank was assessable and taxable for said 
year, at $24,585.90. Held, Correct, and the action of said 
board sustained. 


Error to the district court for Seward county. Tried 
below before Post, J. 


D. C. McKillip, for plaintiff in error, cited: State v. 
Keim, 8 Neb., 67. Bank v. Gandy, 11 Neb., 434. Eilis 
v. Link, 3 Ohio State, 72. Jones v. Seward Co., 10 Neb., 
161. 


George W. Lowley, for defendant in error. 2 
Coss, J. * a 


Pursuant to the requirement of law and the notice of 
the precinct assessor, the State Bank of Nebraska, an un- 
incorporated private bank, located at Seward, in Seward 
county, and of which the defendants in error are the own- 
ers, made out and furnished to the assessor a sworn state- 
ment, of which the following is a copy: 

12 
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Assessor for G. Precinct, Seward county, Nebraska. 
Name AND Location oF Bank or Firm, 


Name, State Bank of Nebraska. Location, Seward, Neb. 


“1, 


2. 


VALUE. 
The amount of property on hand or in tran- 
Sib sainhaannyitevvacoungunataratan car esieaueteennteracs $ 8,356 12 
The amount of funds in the hands of other 
banks, bankers, brokers, or others, subject 
LO ODA bre coke tecotin ae hehe rdmukeraaen seen 15,962 46 


. The amount of checks or other cash items, , 


the amount thereof not being included in 
either of the preceding items........:..sereeee 267 32 


. The amount of bills receivable, discounted, or 


purchased, and other credits due or to be- 
come due, including accounts receivable, and ° 
interest accrued but not due, and interest 
Aue and UNnpaids.ccisseccveveheaeaadncvstesioees . 4,436 32 - 


. The amount of bonds and stock of every 


kind, State and county warrants, and other 
municipal securities, and shares of capital 
stock of joint stock of other companies or 
corporations, held as an investment, or any 
way representing assets........scscsecseseeeeners 000 00 


. All other property appertaining to said busi- 


ness other than real estate (which real estate 
shall be listed and assessed as other real es- 
tate is listed and assessed under this chapter) 000 00 


. The amount of deposits made with them by 


Other partieS.....0cssscsssecevsssevesssecresevers -« 29,022 22 
. The amount of all accounts payable, other 
than current deposit funds.........ssssceessereee 000 00 


. The amount of bonds and other securities 


exempt by law from taxation, specifying the 
amount and kind of each, the same being in- 
cluded in the preceding fifth item............ 000 00. 
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SUMMARY. 
Amount of first item........... beads $ 8,356 12 
Amount of second item........ seseses 15,962 46 
Amount of third........cccceesseseees 267 32 
Aggregate carried to last column as 
(MONEYS ?sovsesvaseneeedssevsesee ss : $24,585 90 
Amount of sixth item carried to 
last colUMD...........cceeeeeeeeeenes 000 00 


Amount of fourth item............... 4,486 32 

Deduct amount of seventh item a 
$29,022 22 

Deduct amount of eighth item 


000 00 
Remainder carried to last column as 
CGredite sasscevesaciavauce iia venddens 000 00 
Amount of fifth item..........cscee0e 000 00 
Deduct amcunt of ninth item....... 000 00 | 
Remainder carried to last column 
as “bonds or stocks ”.....e.se0se0 ‘ 000 00. 
Total assessed valuation......... $ 000 00 


I, C. W. Barkdey, cashier, do solemnly swear or affirm 
that I have listed above or within all the personal prop- 
erty, money, and credits, subject by law to taxation and 
required by law to be listed by me for Bank (not incor- 
porated), Banker, Broker, or Stock-Jobber, according to 
the best of my knowledge. . 

Subscribed in my presence and sworn to before me this 


28th day of May, 1881. 
ou ‘ Wa. Imuay, 


Assessor for G, Seward county, Nebraska. 

The same was received by the assessor, and the sum of 
$29,022.22 was put down to and assessed as the valuation 
of said bank, for the purpose of taxation for said year 
1881. Afterwards, and while the county commissioners 
of said county were in session as a board of equalization, 
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there was presented to said board a petition, as follows, to- 
wit: “To the board of equalization of Seward county, 
Nebraska: Petition, John Cattle, Sr. and Chas. W. Bark- 
ley now come and petition the board of equalization to 
correct the assessment of the State Bank of Nebraska. 
Seward, of which he is the sole owner except that Chas. 
W. Barkley is the owner of the undivided one-sixth part 
of said bank; on the 25th day of May, 1881, for the fol- 
lowing reasons, to-wit: That the first three items of said 
list is the money of depositors, as well as the fourth item, 
bills receivable, in which their money was invested, said 
bank having no capital, moneys, or other property, except 
what was invested in the bank building. That the assess- 
ment list of said bank shows the first three items of said 
list as it were the money and property of the bank, when 
in truth and in fact it was the money and property of de- 
positors—a copy of said assessment list is made a part of 
the affidavit of John Cattle, Sr., which, together with the 
affidavits of Chas. W. Barkley, the cashier, and Carl A. 
Bemis, the bookkeeper of said State Bank of Nebraska, is 
made part of this petition, and marked A B&C.  Peti- 
tioner avers that said list as made out—the money of de- 
positors is counted twice, and the said list was made in the 
manner it was through a mistaken belief as to the require- 
ments of the blank list requiring him to show where the 
depositors’ money was, and how invested, wherefore he asks 
that the first three lines of said list be stricken out, and 
the first three lines of the summary be stricken out and 
then said assessment list will be correct,” etc. 

A time was set for a hearing in said matter, and upon a 
full hearing the board of equalization made the following 
order as a final decision thereof. After reciting the pro- 
ceedings and evidence, “ And on a review of the proceed- 
ings as appears to be just, it is ordered that the petition of 
the State Bank of Nebraska be and the same is hereby 
overruled, and it is further ordered that the said gssess- 
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ment be, and the same is hereby corrected, so that the 
amount included in the 7th and 8th items in said return 
be deducted from the amount of the 4th item, and that 
the amount of said return of said Bank in the Ist, 2d, and 
3rd items be returned as the assessed valuation of said 
State Bank of Nebraska, to-wit, the sum of $24,585.90.” 

The cause was then taken to the district court on error 
by the said John Cattle, Sr., and Charles W. Barkley, 
where, upon the final hearing thereof, the said district court 
entered its judgment therein, whereby the said order, de- 
cision, and proceedings of the board of equalization herein 
were reversed, whereupon the said cause was by the said-~ 
board of county commissioners brought to this court on 
error. 

It does not seem to me that section 30, of article 1, of 
chapter 77, Compiled Statutes, providing for the listing of 
the property of bankers, etc., is open to the charge of be- 
ing vague or of doubtful meaning. The defendants inerror 
understood it, for they made their return in strict accor- 
dance with its provisions. Nor is it at all inconsistent 
with the provisions of law applicable to individuals not 
bankers. Nor is it inconsistent with the provisions in re- 
lation to taxation of national and state banks. 

When the owner of money makes a general deposit of it 
in a bank, it ceases to be his money, and instantly becomes 
the money of the bank, and he becomes the creditor of the 
bank to that amount. He is not required to give this in 
to the assessor as money, but as a credit, and if he is also 
indebted, he may deduct the amount of such debt there- 
from. But if he keeps the money on hand, he must give 
it in to the assessor as money and cannot deduct anything 
therefrom on account of what he ‘may be owing to others. 
In framing the provisions of law for the taxation of un- 
incorporated banks, bankers, brokers, and stock jobbers, — 
it was for manifest reasons deemed necessary to treat their 
funds, placed in the hands of their correspondents for the 
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purpose of making exchange, as still their money, and not 
asa deposit, and this is the only distinction made in the 
law between such banks and private tax-payers. They 
are allowed to deduct the amount of their bona fide debts for 
money deposited, as well as the amount of all accounts pay- 
able, other than current deposit funds, from the amount of 
bills receivable, etc., but not from the amount of money 
either on hand, in transit, or in the hands of correspond- 
ents. 

The shares of stock of state and national banks repre- 
sent their capital, as well as the deposits, bills receivable, 
and other property of the bank, with certain sie 
and are taxed at their market value. 

With due respect to the evidence in the case, to the ef- 
fect that the defendants in error reported the three first 
items of their return by mistake, we think that they made 
exactly the report which the law required, and in a proper 
case would compel them to make, and which is plainly 
indicated by both the letter and the spirit of the statute. 

The judgment of the district court is reversed and the 
proceedings and order of the board of county commission- 
ers sitting as a board of equalization, are reinstated and 


affirmed. 
JUDGMENT ‘ACCORDINGLY. 


JoHN B. HUFF, PLAINTIFF IN ERROR, V. WILLIAM M. 
BaBBOTT, DEFENDANT IN ERROR. 


Trial before Justice. In an action by attachment before a jus- 
tice of the peace the trial was commenced on the 28th of Sept., 
1881, at one o’clock p.M., a jury being waived. Upon the con- 
clusion of the trial the justice took the case umder advisement 
until the following morning at 8:30 o’clock. Held, That ‘the 
judgment was rendered “immediately ” within the meaning of 
the statute. 
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Error to the disirict court for Otoe county. Tried below 
before Pounp, J. 


Watson & Wodehouse, for plaintiff in error. 


C. W. Seymour, for defendant in error. 
MAXWELL, J. 


This action was commenced before a justice of the peace 
~by attachment. The trial commenced on the 28th day of 
September, 1881, at one o’clock p.M., a jury being waived. 
The case was tried before the justice. It does not appear at 
what time the trial was concluded, but it is stated in the 
transcript that “after the argument and before the case was 
decided the defendant asked to withdraw his said counter- 
claim, permission granted, and defendant withdrew his coun- 
terclaim. The court took the case under advisement to 
the 29th day of September, 1881,at 8:30 o’clock sharp.” 

At the time to which the adjournment was had judgment 
was rendered in favor of the plaintiff in the justice court 
(plaintiff in error) for the sum of $64.83 and costs. The 
case was taken on error to the district court by Babbott, 
where the judgment was reversed. 

The only objection in this court is that the court erred 
in reversing the judgment of the justice. 

Sec. 1002 of the code provides that: “Upon a verdict, 
the justice must immediately render judgment accordingly. 
When the trial is by justice, judgment must be: entered 
immediately after the close of the trial, if the defendant has 
been arrested, or his property attached; in other cases it 
must be entered either at the close of the trial, or if the 
justice then desire further time to consider, on or by the 
fourth day thereafter, both days inclusive.” 

Webster defines “immediately” as follows: “In an im- 
mediate manner, without intervention of anything; proxi- 
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mately; directly.” “ Without interval of time; without 
delay ; instantly.” 

The statute, if construed literally, would require the jus- 
tice to render a judgment instantly on the conclusion of the 
trial. It will not be contended that the legislature intended 
such a narrow construction to be given to the statute. It is 
to be construed in a reasonable manner—that the justice is 
to render judgment in a short time and before taking up 
new business. 

The object of the statute doubtless is to enable a party 
who has been unlawfully restrained of his liberty to be dis- 
charged at the earliest practicable moment, in case no cause 
of action is proved against him. So if his property is taken 
from him on an order of attachment and the proof fails to 
show a cause of action the property shall be discharged. 
But the justice may require time to consider the evidence 
before rendering a judgment, and it may be necessary for 
him to do so before he is prepared to decide. Ifa decision 
is rendered before the justice has time to consider the evi- 
dence there is great danger of his committing an error 
which more mature reflection would have enabled him to 
avoid. We therefore are not disposed to place so narrow a 
construction on the word “immediately” as to hold that a 
delay ofa few hours in rendering judgment is not in com- 
pliance with the statute. Had the evidence been intro- 
duced on the 28th and the case continued until the next 
morning for the purpose of hearing the argument of the 
parties or their attorneys in the case, no one would contend 
that a decision must be made before the conclusion of the 
argument, yet the argument is merely for the purpose of 
aiding the court in reaching a correct conclusion. 

It is well to require justices to perform their duties in 
the mode and within the time required by the statute; but 
their proceedings must be construed in a reasonable man- 
ner, and in such a way as will enable them to administer 
justice. It is pretty clear that a correct decision was made 
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by the justice in this case, and this court will not reverse 
it for an alleged error which at most is but technical. The 
judgment of the district court is reversed and that of the 
justice reinstated. 


JUDGMENT ACCORDINGLY, 


Peter NEtson, APPELLEE, Vv. ANDREW BEvVINS AND 
ALICE BEVINS, APPELLANTS, 


1. Husband and wife. The agreement by a husband that his 
wife will execute a mortgage upon real estate held in her name 
and to which she claims title, will not be enforced against her 
where there is no proof that she authorized the contract. 


: MORTGAGE BY WIFE, Where aatisfaction of a mortgage 
due in three years, executed by a wife upon her real estate, was 
entered of record by the mortgagee upon the promise of the 
husband that his wife would execute a mortgage due in one 
year, upon the failure to execute the mortgage, Held, That the 
satisfaction would be set aside. 


ApreaL from the district court of Douglas county. 
Tried below before SavaGE, J. 


E. Wakeley, for appellants. 


- 1. -Alleged agreement to give the mortgage was not in 
writing, nor was any memorandum of it signed or made 
by either Andrew or Alice Bevins. It was therefore void 
by the statute of frauds, without reference to where the 
title was. Nor was there any fact or circumstance to take 
the agreement out of the statute. Payment of the money 
alone is not sufficient to authorize a court to decree spe- 
cific performance of an agreement to convey or mortgage 
land. The statute and the authorities leave this in no 
doubt whatever. See. 3, ch. 25, p. 372, Rev. St. See. 
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25, Id., p. 395, Rev. St. Pp. 286-288, Comp. St. Frey 
on Spec. Perf., p. 154, et seg. Id., sec. 430, ef seq. 
Browne on St. Frauds, sec. 461, e¢ seg., and. very numer- 
ous cases cited in both works. 

2. The land was homestead of appellants and could not 
be mortgaged except by wife’s consent and joining in the 
mortgage. Comp. Stat., sec. 4, p. 296. 

3. Suit cannot be maintained .as one to reform a written 
agreement, or written instrument. 1 Story Eq. Jur., sec. 
152, 157. 

4, Cancellation cannot be set aside and canceled mort- 
gage restored. -Leggenwell v. Fryer, 21 Wis., 392. Brete 
v. Vreeland, 2 McCarter, 103. 


John D. Howe, for appellee. 


Husband is shown by the evidence to have had abun- 
dant power to bind the property for the improvements, and. 
to get credit on basis thereof, and expenditures being for 
wife’s benefit are chargeable on the realty. Schouler Do- 
mestic Relations, 237. Rogers v. Ward, 8 Allen, 387. 
McMurtry v. Brown, 6 Neb., 377. Fowler v. Seaman, 40 
N. Y., 572, 


Maxwett, J. 


This is an action for the specific execution of an agree- 
ment to execute a mortgage upon certain real estate, and 
for a decree foreclosing the same, and for general relief. 

It is alleged in the petition in substance that on or about 
the 22d of September, 1879, Andrew Bevins purchased the 
premises in controversy, taking the title thereto in the name 
of Alice Bevins, his wife; that about the same time the 
defendants applied to the plaintiff for a loan of six hun- 
dred dollars for the purpose of erecting a house on the lot 
in question; that it was-agreed that the defendants should 
have the sum required, out of a note which Bevins, as an 
attorney, held for collection, the defendants to secure the 
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same by executing a mortgage on said premises, due in one 
year from November 10, 1879; that about the 10th of 
November, 1879, Bevins gave the plaintiff his note for the 
sum of $600, and agreed that the mortgage should be exe- 
cuted in a short time; that about the 24th of that month, 
the defendants did execute a mortgage for the sum of $350, 
reciting therein the payment of $250, and providing that it 
should not be foreclosed until two years from the maturity 
of the note, which mortgage was placed on record without 
being presented to the plaintiff; that on or about the 10th 
of Jauuary, 1880, the plaintiff discovered the character of 
the mortgage and refused to accept the same, and thereupon 
Bevins agreed to execute a new mortgage, due on the 10th 
day of November, 1880, and relying upon this agreement 
of Bevins, the plaintiff canceled the mortgage given by the 
defendant; and that the defendants thereafter refused to 
give a new mortgage. 

The answer alleges in substance that Alice Bevins pur- 
chased and paid for said premises; that plaintiff loaned 
Andrew Bevins the sum named, and agreed to take his 
(Bevins’) note therefor, due in one year, and credit him 
with fees due for legal services; that afterwards the parties 
settled, and it was agreed that $250 was a reasonable sum 
for the aforesaid services; that about November 10th, 1879, 
the plaintiff requested Bevins to give him.a mortgage, due 
in one year, which he refused, but promised to give him one 
due in three years if his wife would consent; that such mort- 
gage was executed November 24th, 1879, and recorded in 
the plaintiff’s absence; that in January, 1880, the plaintiff 
refused to accept said mortgage and canceled the same, taking 
Bevins’ note for $350, due in one year. 

The answer denies specifically that Alice Bevins ever 
agreed or authorized any person to agree to execute a mort- 
gage upon said premises except as above stated, and alleges 
that she never knew of any proposal for a mortgage due, in 
one year, until January, 1880, 
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A large amount of testimony was taken, which is set forth 
in the record, and to which it is unnecessary to refer at 
length. The court below rendered a decree that the plain- 
tiff was entitled to have a mortgage from the defendants 
upon the premises in question for the sum of $350, said 
mortgage to be due in one year from November 10th, 1879, 
and to draw interest at the rate of 10 per cent; that said 
mortgage was a lien upon said real estate, and that the 
plaintiff was entitled to a decree of foreclosure and sale. 
The defendants appeal to this court. 

It is not seriously contended that more than $350 was 
due from Bevins to the plaintiff on the 10th day of Nov., 
1879, so that the only question necessary to be determined 
is, does the proof warrant a decree against the wife for the 
execution of a mortgage due in one year from November 
10th, 1879. 

It is a well settled rule of equity that a parol contract for 
the sale and conveyance of real estate will, if the party 
seeking relief has performed, or so far performed the con- 
tract as to entitle him to the relief, be specifically enforced. 
And if there has been a full performance on one side, the 
other cannot insist upon the statute as an objection to the 
enforcement of the contract. These principles undoubtedly 
apply to mortgages. 

If it was clearly established that Bevins was the owner 
of the lot upon which the house was erected, and that the 
wife merely held the legal title to the same, and that the 
husband had borrowed the money from the plaintiff under 
an agreement to execute a mortgage upon said premises to 
secure the sum borrowed, the court would have no hesita- 
tion, after a full performance on the part of the plaintiff, to 
compel the execution of a mortgage in pursuance of the con- 
tract. But there is a defect in the proof on these points. 

There is no pretense that the title to the real estate in 
question was placed in the wife’s name for the purpose of 
defrauding creditors, nor that any of the money borrowed 
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was used in paying for the lot, nor does it appear that the 
plaintiff was not aware that the title to the real estate was 
in the wife. Indeed the circumstances surrounding the 
transaction lead us to believe that the plaintiff trusted largely 
to the solvency of Bevins, who at that time held for col- 
lection notes belonging to the plaintiff for a considerable 
amount, and was transacting considerable business for him, 
and so far as appears their relations were of the most ami- 
cable character. There is no pretense or claim that the wife 
ever agreed with the plaintiff or authorized any one to agree 
to execute a mortgage due on the 10th of November, 1880. 
How then can such an agreement be enforced against her? 

The case is similar in that regard to that of Morgan v. 
Bergen, 3 Neb., 209. 

The decree for a mortgage due November 10, 1880, and 
foreclosing the same, is therefore reversed. It is very clear, 
however, that the satisfaction of the mortgage executed by . 
the wife was made under a promise from Bevins that his 
wife would execute a mortgage due in November, 1880. 

As these facts clearly appear in the pleadings and proof, 
the satisfaction will be set aside under the prayer for general 
relief, and that mortgage be reinstated in full force. 

In the case of Leggenwell v. Fryer, 21 Wis., 392, upon 
facts somewhat similar to the case at bar, such relief was 
denied; but justice, the aim and object of all law, requires 
such cancellation. A decree will be entered in this court in 
conformity to this opinion. 


DEOREE ACCORDINGLY. 
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TooTLe & MAvLE, PLAINTIFFS IN ERROR, Vv. Morris 
ELGUTTER, DEFENDANT IN ERROR. 


Guaranty. A guaranty in these words, ‘ Please let Mr. John 
Newman have credit for goods to the amount of one hundred 
dollars, and for the payment of which I hold myself responsi- 
ble,” Held, To be a continuing guaranty, and the limitation 
therein is as to the amount for which the guarantor will hold 
himself liable, and not as to the credit to be given. 


"Error to the district court for Douglas county. Tried 
below before SAVAGE, J. : 


W. J. Connell, for plaintiff in error, cited: Sickle v. 
Marsh, 44 How. Pr., 91. Ringe v. Judson, 24 N. Y., 
64. Boehnev. Murphy, 46 Mo., 57. De Colyar on Guar- 
antees, 214, also 240 to 248. 


Simeon Bloom, for defendant in error, cited: Reed v. 
Fish, 59 Maine, 358. Lawton v. Mauer, 10 Rich. Law 
(So. Car.), 323. Wilde v. Haycraft, 2 Duvall (Ky.), 309. 
Bussier v. Chew, 5 Phila. (Pa.), 70. Boston & Sandwich 
Glass Co. v. Moore, 119 Mass., 435. Kay v. Groves, 6 
Bing., 276. Kay v. Groves, 3 Moore & Payne, 634. 
Cremer v. Higginson, 1 Mason, 323. White v. Reed, 
15 Ct, 457. Congdon v. Read, 7 Rhode Is., 576. _Al- 
dricks v. Higgins, 16 Serg. & Rawle, 212. Hail v. Rand, 
8 Ct., 560. Sallee v. Mengy, 1 Bailey Law (So. Car.), 620. 


MAXWELL, J.’ 


This is an action upon the following guaranty: _ 
“Omana, NeprasKa, March 11th, 1878. 
“Dear Sm: Please let Mr. John Newman have credit 
for goods to the amount of one hundred dollars, and for 
the payment of which I hold myself responsible. 
(Signed) M. ELe@utrer.” 
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It is alleged in the petition that the instrument was de- 
livered to the plaintiff and was intended as a continuing 
guaranty. The defendant in his answer, denies that the 
guaranty was intended to be continuing. On the trial of 
the cause, the court directed a verdict for the defendant, 
and judgment was rendered thereon dismissing the action. 

The testimony tends to show that Newman was insolvent, 
and that the defendant was anxious to aid him to start in 
business; that the plaintiff sold to Newman from time to 
time, goods to quite a large amount, and received payments 
of $25, $50, or $75, when convenient for Newman to pay, 
and that these transactions continued up to the time of 
his death, which occurred in 1880; and that he was owing 
them an amount greatly in excess of $100. There is also 
testimony tending to show that the defendants had stated 
to the plaintiffs during the period at which the goods were 
being furnished, that he considered himself responsible on 
the guaranty. ’ 

The rule is well settled that where a contract has been 
reduced to writing, without any uncertainty as to the ob- 
ject and extent of the obligation, the presumption is that 
the entire contract was reduced to writing, and oral testi- 
mony as to declarations at the time it was made are not 
permitted, except in a direct proceeding for that purpose to 
change the written instrument. In other words, parol con- 
temporaneous evidence is not admissible to change the 
terms of a-valid written contract. 1 Greenleaf Ev., § 
275. But this restriction applies only to the language of 
the contract. It may be read by the light of surrounding 
circumstances—by the construction given to it by the par- 
ties themselves, in order more perfectly to understand the 
intention of the parties. In such cases the court is not to 
inquire what the parties may have secretly intended, but 
what is the meaning of the words they have used. 1 
Greenleaf Ev., § 277. ; 

As is said by a late writer, the general rule that unam- 
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biguous language in a contract must control, does not ex- 
clude extrinsic evidence of the subject matter and other 
surrounding circumstances to cnable the court to consider 
what the parties saw and knew in order to ascertain their 
meaning. Abbott’s Trial Ev., 508. 

In Hargrave v. Smee, 6 Bing., 244, Chief Justice Tin- 
dal said: “The question is, what is the fair import to be 
collected from the language used in this guaranty? The 
words employed are the words of the defendant, and there is 
no reason for putting on a guaranty a construction different 
from that which the court puts upon any other instrument. 
With regard to other instruments the rule is, that if the 
party executing them leave anything ambiguous in his ex- 
pressions, such ambiguity must be taken most strongly 
against himself.” 

In Mason v. Pritchard, 12 East, 227, it is said: “The 
words were to be taken as strongly against the party giv- 
ing the guaranty as the sense of them would admit.” 

In Lawrence v, MceCalmont, 2 How., 426-449, it is said: 
‘Some remarks have been made on the argument here, 
upon the point, in what manner letters of guaranty are to 
le construed; whether they are to receive a strict or liberal 
interpretation, We have no difficulty whatever in saying 
that instruments of this sort ought to receive a liberal in- 
terpretation. By a liberal interpretation, we do not mean 
that the words should be forced out of their natural mean- 
ing; but simply that the words should receive a fair and 
reasonable interpretation, so as to attain the objects foi 
which the instrument is designed and the purposes to which 
it is applied. We should never forget that letters of guar- 
anty are commercial instruments, generally drawn up by 
merchants, in brief language, sometimes inartificial, and 
often loose in their structure and form; and to construe 
the words of such instruments with a nice and technical 
care, would not only defeat the intention of the parties, 
iut render them too unsafe a basis,to rely on for extensive 
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credits.” These cases and others to the same effect are 
cited with approval in the case of Ringe v. Judson, 24 N,. 
Y., 64. 

. In that case the guaranty was as follows: 

“Mr. Rinae: Sir: I will be accountable to you that 
Mr. Butler will pay you for a credit on glass, paints, etc., 
which he may require in his business, to the extent of fifty 
dollars. “D. C. JUDSON. 

“Dated, Nov. 29th, 1858.” 

This was held to be a continuing guaranty, and that the 
limitation was as to the extent of the guarantor’s liability, 
and not of the credit to be given. That case is directly in 
point, and appears to be a correct construction of the in- 
strument. In our opinion, the guaranty in this case was 
a continuing one, and the limitation therein was as to the 
extent of the defendant’s liability, and not as to the credit 
to be given to Newman. It follows that the judgment 
must be reversed, and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Moses KaurmMan anp G. W. EIser, PLAINTIFFS IN 
ERROR, V. Lewis WESSEL ET AL, DEFENDANTS IN 
ERROR. 

|. Replevin: ACTION ON UNDERTAKING. The penalty in an un- 

dertaking in replevin fixes the limit to which a recovery can be 


had for the value of the property taken in an action on the 
undertaking. 


Where executions in favor of five different 
creditors were at the same time placed in the hands of a sheriff, 
and levied upon the same goods which were claimed by a third 
party, and taken by replevin upon his giving an undertaking, 
judgment in replevin being rendered in favor of the sheriff, he 
assigned the undertaking to the execution creditors, who brought 
a joint action thereon. Held, That the action could be main- 
tained. . 


13 
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Error to the district court for Otoe county. Tried be- 
low before Pounn, J. 


S. H. Calhoun and Watson & Wodehouse, for plaintiffs 
in error, cited: Hicklin v. Nebraska City National Bank, 
8 Neb., 463. 


Covell & Ransom, for defendants in error, cited: Oy- 
man v. Robinson, 14 Reporter, 270. 1 Parson Contracts, 
13, 14. 


MaxweE tt, J. 


This is an action upon an undertaking in replevin. The 
defendants in error each recovered a judgment in the 
county court of Otoe county, against one Jacob Blum, 
and an execution was issued on each judgment and placed 
in the hands of the sheriff at 1:30 P.m., on the 12th day of 
Sept., 1879, and certain goods were levied upon under said 
execution as the property of said Blum, all the levies be- 
ing upon the same goods. This property was claimed by 
George W. Boulware, who instituted an action of replevin 
and recovered possession of the same, and gave to the sher- 
iff an undertaking in the sum of $536, signed by Boulware 
as principal, and George W. Eiser and Moses Kaufman as 
sureties. On the trial of the action of replevin judgment 
was rendered in favor of the defendant and for a return of 
the property, or in case a return thereof could not be had, 
for the value thereof. 

The property was not returned nor was the judgment 
paid, and an execution issued on the judgment was return- 
ed unsatisfied. The sheriff then assigned the undertaking 

_to the judgment creditors, who brought a joint action, 
thereon and on the trial recovered a judgment for the sum 
of $569.27. 

The first objection to the judgment is that it is for a sum 
in excess of the penalty in the undertaking. 
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The penalty in an undertaking fixes a limit beyond 
which the parties are not liable in an action upon the in- 
strument, and a judgment in excess of the penalty cannot 
be sustained. But where it is clear that there are no other 
errors in the record, the court will permit the judgment 
creditors to remit the excess. And the defendants have 
leave to enter such remittitur in this case. 

Second. It is objected that the defendants in error cuald 
‘not join in the action, and we are referred to the case of 
Hicklin v. Neb. City National Bank, 8 Neb., 463, in sup- 
port of that position. 

An examination of that case will show that the von- 
struction contended for cannot be sustained, as in that case 
the undertaking had not been assigned to the party biing- 
ing the action, nor did it appear that he was the judgment 
creditor. In the case at bar there is no donbt that the 
- sheriff being the obligee named in the undertaking could 
maintain an action thereon for the benefit of the creditors. 
The court found the value of the interest to be the sum of 
$569.27, the defendants in error therefore have an interest 
in the undertaking to the full extent of the penalty of the 
same. 

In the case of Rutledge v. Corbin, 10 Ohio State, 478, 
where an action was brought upon an attachment under- 
taking by the payee and subsequent attaching creditors, 
some of whom had attached only a part of the property 
while constructively in the hands of the sheriff, it was held 
that all parties having an interest as attaching creditors in 
the proceeds of the goods attached might be joined as 
plaintiffs in an action on the undertaking, although not 
named as payees therein. The reason assigned is, that all 
the attaching creditors had an interest in the attached prop- 
erty, and they were permitted to join for the purpose of 
protecting this interest. See also Zate +. O.&. M. R. R. 
Co., 10 Ind., 174. Goodnight v, Goar, 30Ind., 418. Bliss 
ou Code Pl., § 75. 
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We have no doubt that the creditors could join in the 
action, the judgment being a common fund out of which 
the executions are to be paid pro rata. It is claimed that 
Boulware was garnished in a certain action, and that judg- 
ment was rendered against him in that case. Without re- 
viewing the garnishment proceedings at length, we think 
the court below was justified in disregarding them. 

Upon condition that the remittitur heretofore mentioned 
is entered, the judgment of the court below is affirmed. 


JUDGMENT ACCORDINGLY. 


2 


Guy C. Barton, PLAINTIFF IN ERROR, V. Emin E. 
ERICKSON ET AL., DEFENDANT IN ERROR. 


1. Jurors: coMPETENCY. A person who belongs to a religious 
denomination, as the Lutheran, is not thereby precluded from 
sitting asa juror in a case where a church organization of the 
same denomination, of which he is not a member, is a party. 


2. Ejectment: tTitte. In ejectment, whero both parties claim 
under the same third person, it is sufficient prima facie to prove 
the derivation of title from him, without proving his title. 


Error to the district court for Lincoln county. Tried 
below before GASLIN, J. 


Hinman & Neville, for plaintiff in error, cited: Tyler on 
Ejectment, 75. 2 Washburn, 194—6. 2 Story’s Equity, 
478. Cleage v. Hydin, 6 Heisk, 73. Morton v. Green, 2 
Neb., 45. 


George E. Pritchett, for defendant in error, cited: High- 
town v. Williams, 38 Ga., 597. Dae v. Johnson, 3 IIl., 522. 
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Conger v. Converse, 9 Ta., 554. Brooks v. Chaplin, 2 Vt., 
381. 


MAXWELL, J. 


This is an action of ejectment brought by the defendants 
in error as trustees against the plaintiff to recover the pos- 
session of lots 7 and 8.in block 115 in the town of North 
Platte. On the trial of the cause in the court below a 
verdict was returned in favor of the defendants, upon which 
judgment was rendered. The plaintiff brings the cause 
into this court by petition in error. 

While the jury were being impaneled, Alfred Samuel- 
son, August Johnson, and Theodore Lowe, called as jurors, 
while being examined on the voir dire, stated in substance 
that they were members of the Lutheran church, and were 
thereupon challenged by the attorneys for the plaintiff in 
error as uct being unbiased persons. The court overruled 
the challenge, and this is assigned for error. 

None of the persons thus challenged appear to have be- 
longed to the organization at North Platte. But one of 
them was asked that question, and he answered that he 
lived at a considerable distance from the town, and had 
nothing to do with the organization there—in other words, 
the jurors challenged were members of the denomination 
known as Lutheran, but were not members of this particu- 
lar organization. An elector of a county or city is com- 
petent to sitasa juror in any case brought against the 
county or city, his interest being considered too remote to 
affect his judgment. This being so, why should a juror, 
otherwise acceptable, be rejected simply because he is a 
member of the same denomination as one of the parties to 
the suit? No fair-minded person would permit such a 
consideration to affect his judgment in the slightest degree. 
The challenges were properly overruled. 

The defendants in error claim title under the following 
deed : : 
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“This indenture made this seventh day of December, 
A.D. 1868, between the Union Pacific Railroad Company, 
by its agent and trustee, of the first part, and H. W. Kuhns, 
pastor Lutheran Church of Omaha, of the county of Doug- 
las and state of Nebraska, of the second part. 

“Witnesseth: That in consideration of the sum of one 
dollar in hand paid by the said H. W. Kuhns, the receipt 
whereof is hereby acknowledged, the said party of the first 
part has quit-claimed, remised, and released, and does hereby 
quit-claim, remise, and release unto the said party of the 
second part all their right, title, and interest in and to the 
following described premises, situated in the couuty of Lin- 
coln and state of Nebraska, and described as follows, to-wit: 
Lots No. seven and eight (7, 8,) in block No. one hundred 
_ and fifteen (115) town of North Platte. Donated in trust 

Sor use of the Lutheran Church, with all and singular the 
hereditaments and appurtenances thereunto belonging, to 
have and to hold the above described premises to the said 
party of the second part and to their heirs and assigns for- 
ever. 

“In witness whereof the said party of the first part has, 
through its agent and trustee, as aforesaid, executed and 
delivered this instrument the day and year above written. 

“GRENVILLE M. Dope, 
“Agent and Trustee. 
“Tn presence of 
“J. E. House. 
“Srate oF NEBRASKA, 
“County or Doua.as, 

“On this seventh day of December, a.p. 1868, before 
me, notary public within and for said county, personally 
appeared the above named Grenville M. Dodge, agent and 
trustee of the Union Pacific Railroad Company, to me 
known to be the identical person who executed the forego- 
ing instrument, and acknowledged the same to be his vol- 


JANUARY TERM, 1883. 167 


Barton v. Ericksox, 


untary act and deed and the voiantary act and deed of the 
Union Pacific Railroad Corepany, 


. 


“Oscar F. Davis, 
“ Notary Public.” 

They also introduced pzoof tending to show the organi- 
zation of the society at North Platte, of which the defend- 
ants were trustees, and a deed from Kuhns to them as suck 
trustees for the lots in question. There was other testi- 
mony in the case, to which it is unnecessary to refer. 

The plaintiff ip error claims to derive title to the lots io 
question from the Union Pacific Railroad as follows: In 
the year 1868, one Charles E. Buchanan was station agent 
at North Platte, and appears to have acted as land agent 
also. This man testifies that the lots in question were 
given to the school district upon condition that it would 
build thereon, which it did. That is, that the witness set 
apart those lots for school purposes. He also states that a 
deed for the same was made. In this he is evidently mis- 
taken, as. no such deed was offered in evidence. The 
powers of this agent are stated by J. E. House, his imme- 
diate superior, as follows: 

Q. Any contracts that these station agents made had to 
be afterwards ratified by you or General Dodge? 

A. Yes. 

Q. Describe the manner in which a station agent would 
make a contract with a.man, sell him a lot in North Platte 
or any other towns on the road? 

A. They were furnished a price list, a map of the town 
showing the lots, and were furnished application slips upon 
which the numbers of the lots and prices were all in blank; 
they were also furnished contracts. The contracts were 
made in duplicate, and sent to the office with the first in- 
stallment, whatever it was, for the contracts to be ratified 
and returned for signatures, 

Q. Was the contract sent in before the application 
slips? 
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A. They all came together. 

Q. Then if the proposed contract was satisfactory ? 

A. It was signed by the parties at Omaha, and returned 
back again to the purchaser; both of the contracts were 
signed by the purchaser, then the duplicate copy was 
sent to the purchaser and the original was kept in the 
office. 

Q. Then these station agents had no authority to make 
any verbal agreements with reference to the sale of lands 
at all? 

A. No, 

A log school building was erected on the lots in ques- 
~ tion in 1868, and school seems to have been taught therein 
until 1874, when, the district having erected a new school- 
house upon other lots, the school property on lots seven and 
eight was sold at public auction to J. H. McConnell for 
M. C. Keith, for the sum of $611. Keith, several years 
afterwards, conveyed to the plaintiff in error. 

There is a conflict in the testimony as to what was offered 
for sale at the time the school property on lots seven and 
eight was sold, but the clear weight of the testimony shows 
that nothing was offered but the buildings, and that the 
lots without the buildings were worth about $1,000. Af- 
ter the completion of the sale two of the school trustees 
made a deed to McConnell—Street, the other member, re- 
fusing to join them. 

The deed is as follows: 

“now all men by these presents: That Guy C. Bar- 
ton, Joseph Mackle, and C. H. Street, school board of 
District No. 1 of the county of Lincolu and state of Ne- 
braska, for the consideration of $611, hereby quit-claim to 
Joseph H. McConnell, of the county of Lincoln and state 
of Nebraska, to-wit: All of our right to lots seven and 
eight in block one hundred and fifteen (115), in the town 
of North Platte, as platted and recorded in the clerk’s office 
of said county, with the erections thereon, possession of the 
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enclosure of the same to be given on or before the 1st day 
of May, 1874. 
“In witness whereof we have set our hands this 9th day 
of February, 1874. 
“JosEPH MACKLE, 
“ Director School Dist. No. one (1). 
“Guy C. Barron, 
“ Moderator School Dist. No. one.” 
“Tn presence of 
“JAMES BELTON. 
“Strate oF NEBRASKA, \ 
“LrncoLn County. 

“Before me, the undersigned, a clerk of the district 
court in and for said county, personally appeared Joseph 
Mackle and Guy C. Barton, who are personally known to 
me to be the identical persons whose names are affixed to 
the foregoing deed as grantors, and acknowledged the same 
to be their voluntary act and deed. - 

“Given under my hand and official seal this 9th day of 


February, 1874. 
“James BELton, 


“ Clerk,” 


The proof fails to show that the school district claimed 
the title to the lots in controversy, or that it held ad-, 
versely, and as the plaintiff in error has not been in pos- 
session under the deed from the school district for ten 
years, the validity of his title must depend upon the al- 
leged conveyance from Buchanan. ‘This, in our opinion, 
wholly fails. ‘ 

It is very strenuously insisted that the defendants in 
error must fail in the action because they did not introduce 
the patent from the government of the United States to the 
Union Pacific Railroad for the lots in question. The rule 
seems to be well settled that a party is estopped from de- 
nying a title under which he claims to derive his right to 

- the premises. Where both parties claim title from the 
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same grantor, it is sufficient prima facie to prove deriva- 
tion of title from him without proving his title. 2 Green-. 
leaf Ev., sec. 307. Hart's Lessee v. Johnson, 6 Ohio, 89. 
Conger v. Converse, 9 Iowa, 554. It was unnecessary 
therefore to introduce the patent from the United States 
for the lots in question. 

It is evident that justice has been done and that there is 
no error iu the record. The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


OmaHaA & Repow.:an VALLEY RaILRoaD CoMPANy, 
PLAINTIFF IN BUROR, V. JosHUA P. Brown, DE- 
FENDANT IN ERROK. 


Railroads: DAMAGES FRO® OVERFLOW OF WATER. An instruc- 
tion charging the jury “that notwithstanding the fact that 
the railroad company when it constructed its bridge did so ina 
prudent manner, according to the best information it could 
obtain at the time of its construction, yet, if it subsequently 
appeared that its construction was such that damages would 
result from the gorging of ice against the bridge, and that dam- 
ages would result to the plaintiff and other property holders in 
the vicinity of the bridge, by reason of the overfluw of ice and 
water in consequence of said gorge, and the defendant had the 
time and the opportunity and means, by a reasonable effort on 
its part in that behalf, to avoid or prevent such damage, it was 
its duty so to do; and it was required to use al] reasonatle effort 
to avert such damages, and if it failed so to do it is liable to 
plaintiff for the damages sustained by him as resulted directly 
from such failure,” Held, Erroneous, and a new trial awarded. 


Error to the district. court for Saunders county. Tried 
below before Post, J. 


A. J. Poppleton and J. M. Thurston, for plaintiff in error, 
cited: 1 Thompson on Negligence, 2, 55, 86. Belinger v. 
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Railroad, 23 New York, 42. Ward v. Telegraph Co., 71 
Id., 81. Railroad v. Holborn, 53 Texas, 46. Railroad 
v. Gilleland, 6 P. F. Smith, 445. McFadden v. R. R. 
Co., 44 N. Y., 478. Withers v. North Kent R. BR. Co., 
_ 3 Hun., 969. Tyrrell v. R. R. Co., 111 Mass., 546. Mo- 
bile BR. R. Co. v. Ashcroft, 48 Ala.,15. Campbell v. Tator 
Co., 35 Cal., 679. Hoffman v. Water Co., 10 Cal., 413. 
Wolf v. Water Co.,10 Cal., 541. Everett v. Flume and 
Tunnel Co., 23 Cal., 225. Shrewsbury v. Smith, 12 Cush., 
177. 


W. J. Connell and George W. Doane, for defendant in 
error, cited: Hay v. The Cohoes Co., 2 Conn., 159. Tre- 
main v. The Cohoes Co., Id., 163. Angell on Water- 
Courses, 336. Mayor of New .York v. Bailey, 2 Denio, 
483. Brown v. The Cayuga and Susg. R. R., 2 Kernan, 
486. Hamden v. The N. H. and North BR. R. Co., 27 
Conn., 157. Johnson v. Atlantic and St. L. R. BR. Co., 
35 N. H., 569. Lawrence v. The Great Northern R. R: 
Co., 71 E.C. L., 648. Boughton v. Carter, 18 Johns., 405. 
March v. The Ports. and C. R. R. Co., 19 N. H., 372. 
Smith v. Milwaukee, 18 Wis., 638. Haynes v. Burlington, 
38 Vt., 350. Lawrence v. Fairhaven, 5 Gray, 119. Perry 
v. Worcester, 6 Gray, 544. Hookset v. Amoskeag Mfg. Co., 
44 N. H., 105. Parker v. Lowell, 11 Gray, 353. Haskell 
v. New Bedford, 108 Mass., 208. Emery v. Lowell, 104 
Mass., 13. Brayton v. Fall River, 113 Mass., 218. Rowe 
v. Addison, 34 N. H., 306. 


Coss, J. 


This action was commenced in the district court by the 
_ defendant in error, Joshua P. Brown, against the Omaha 
and Republican Valley Railroad Company for damages 
alleged to have been sustained by him in the destruction 
of his mil] and mill site by an overflow of water and ice 
caused by the faulty plan and construction of the railway 
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bridge of said company across the Platte river. The plain- 
tiff below had a verdict and judgment in the district court, 
and the railway company bring the cause to this court.on 
error. 

There are six grounds of error assigned, but in present- 
ing the views and conclusions to which the court has ar- 
rived, and which control its disposition of the case, it will 
probably be necessary to consider only those involved in 
one of the instructions given in charge by the court to the 
jury. 

Upon the trial there was a large amount of testimony 
tending to prove that the plaintiff’s property, described in 
his petition, was damaged, if not wholly destroyed, by rea- 
son of floating ice lodging against the piles of the bridge 
of defendant, and damming up the natural course of the 
water, and thus causing it to overflow the bank of the 
river, and run and carry ice down to and upon plaintiff’s 
property. That the agent of defendant was notified of 
the formation of the gorge, and requested to move the 
bridge or a part of it, and thus open the channel for the 
flow of the ive and water by the natural course of the 
stream. That plaintiff also applied to the superintendent 
of the road to remove some of the piles of the bridge, and 
that it could have been done with gunpowder. 

There was also testimony on the part of the defendant 
below tending to prove that, in the spring of 1881, the 
time of the ice gorge and damage, the thickness of the ice 
of the Platte river, the height of the water at the time of 
the breaking up of the ice in the river, and as to the man- 
ner of its breaking up—it having first broken up at the 
junction of the North and South Platte rivers, several hun- 
dred miles above the bridge under consideration—were 
quite unprecedented in the history of the country since its 
earliest settlement. 

The second instruction given by the court to the jury at 
the request of the plaintiff below is as follows: 
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“As to the second ground of recovery referred to, the 
jury are instructed that notwithstanding the fact that the 
railroad company, when it constructed its bridge, did so in 
a prudent manner, according to the best information it could 
obtain at the time of its construction, yet, if it subsequently 
appeared that its construction was such that damages would 
result from the gorging of ice against the bridge, and that 
damages would result to the plaintiff and other property 
holders in the vicinity of the bridge by reason of the over- 
flow of ice and water in consequence of said gorge, and the 
defendant had the time and the opportunity and means, by 
a reasonable effort on its part in that behalf, to avoid or 
prevent such damage, it was its duty so to do, and it was 
required to use all such reasonable effort to avert such dam- 
ages, and if it failed so to do, it is liable to plaintiff for 
the damages sustained by him as resulted directly from 
such failure.” 

This instruction, in connection with the pleadings and 
evidence in the case, was erroneous. The manner of avoid- 
ing or preventing such damages, for failing in which the. 
court tells the jury the company is liable, according to the 
petition and testimony, was to have taken out the bridge 
by means of gunpowder or otherwise. 

It was the duty of the railway company, in planning and 
constructing its bridge, to bring to their execution the en- 
gineering knowledge and skill ordinarily practiced in such 
works, and to see to the practical application of such know]- 
edge and ski'!] to the work in hand, among other things, 
so as to allow of the passage of water and ice, such as is 
known to pass in the stream annually, or which may 
reasonably be expected to occur occasionally, without re- 
gard to such great or sudden overflows as are often desig- 
nated as acts of God. But having once built its bridge 
and opened its line of railroad, the company had assumed 
duties to the public which were paramount to any duty 
which it owed to the plaintiff. Its bridge was either skill- 
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fully or negligently constructed ; if negligently, then, within 
the qualifications above stated, the company was liable for 
the damages occasioned thereby; but its first and highest 
duty was to keep open its line for the transportation of 
persons, property, and the public mails, and if the bridge 
was planned and built, in the language of the said instruc- 
tion, “in a prudent manner, according to the best infor- 
mation it” (the company) “ could obtain at the time of its 
construction,” it was not liable for any damages which the 
said bridge in connection with one of “those unexpected 
visitations, whose comings are not foreshadowed by the 
usual course of nature,” may cause to the property of in- 
dividuals, and to prevent such threatened damage it was 
not its duty to blow up with gunpowder, or otherwise de- 
stroy its bridge, and thus sever its line of railway. 

As the above considerations render a new trial inevitable, 
the other errors assigned will not be considered. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 


law. : 
REVERSED AND REMANDED. 


SPRINGER GALLEY, PLAINTIFF IN ERROR, v. ALVIN 
GALLEY, DEFENDANT IN ERROR. 


1. Evidence. Where there is a conflict of evidence, if it be suffi- 
cient tosupport tbe finding, the judgment will not be disturbed. 


2. Statute of Frauds. The statute of frauds relative to the sale 
of land will not enable one who has accepted a conveyance of 
real estate to escape paying for it simply because the contract 
of purchase was not in writing. : 

8. Deed: PRooF oF EXECUTION. The certificate of acknowledg- 
ment ofa notary public, with his official seal attached, is sufficient 
proof of the due execution in another state of a deed of real estate 
lying in this state. 


JANUARY TERM, 1883 175° 


Galley v. Galley. 


Error to the district court for Nuckolls county. Heard 
below before WEAVER, J. 


James B. Winters and W. A. Bergstresser, for -plaintiff 
in error. 


D. W. Barker, for defendant in error. 
Lake, Cu. J. 


A simple but complete statement of the case in the court 

below is the following: Alvin Galley, who was plaintiff, 
alleged in his petition that he and Springer Galley entered 
into a verbal contract, by which, in consideration of the 
conveyance by Alvin of forty acres of land to Byron D. 
Brown, and the giving of his promissory note for one hun- 
dred dollars, payable in one year to Springer, the latter 
would give to the former a span of mares and harness, the 
note being the difference in value between the land, and 
mares and harness. That, in pursuance of said contract, 
Alvin executed a deed of the land to Brown, which Springer 
accepted, on or about the 12th of September, 1877, and 
also tendered to him his promissory note, as agreed, and 
demanded the team and harness, which were refused. The 
value of the land conveyed to Brown was two hundred 
dollars. 
’ Springer Galley’s answer is, first, a general denial; sec- 
ond, that the difference between the price of the land and 
the team and harness was one hundred dollars; third, that 
the agreement was that heshould convey the team and har- 
ness to Alvin upon the payment of one hundred and thirty- 
tive dollars, which had not been made; fourth, that Spring- 
er purchased the land, so conveyed to Brown, from one 
Morrill; fifth, that on the 16th of December, 1878, the 
parties made a full settlement, and mutual discharge of all 
demands between them; and, sizth, the statute of frauds. 
The reply to this answer was a general denial. 
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The evidence given upon the trial, which was to the 
court, without a jury, is quite Volvmincas and although i in 
gome particulars very conflicting, fully supports the finding 
of the judge. As a review of the evidence in this opinion 
would be of no special service, we shall refer to it only so 
far as may be necessary in deciding questions other than 
that of its sufficiency to support the finding of the district 

judge. 

’ In the first place it may be well to state what the transqc- 
tion resulting in the conveyance of this land to Brown really 
was. In brief, it seems that Brown desired to purchase a 
. tract of land for afarm. Springer Galley had eighty acres 
that suited him, if he could also obtain forty acres adjoining, 
the title to which was in Alvin Galley. An arrangement 
was finally concluded between Brown and Springer Galley 
for the sale and purchase of the land, including, by Alvin’s 
consent, his forty acres, and the payment of the entire con- 
sideration, composed in part of the team and harness, to 
Springer. Thus far there is no serious difficulty with the 
case, the chief matters in dispute being the interest of Al- 
vin in the land which he conveyed, and the terms on which 
he was to have the team, : 

Brown, who seems to have been a fair witness, and, as a 
party to the arrangement, in a situation to know of what 
he swore, in his testimony said: “I bought forty acres 
of land of Alvin Galley, and eighty acres of Springer Gal- 
ley. I gave Springer $800 for his eighty, and this gentle- 
man, Alvin Galley, $200 for his forty. This gentleman 
wished to sell his forty for the team, but I valued the team 
and harness at $300. They took the team at three hun- 
dred dollars, and he gave a warranty deed for his forty 
for two hundred, and the other hundred dollars was to ap- 
ply as part payment on the other eighty I bought of his 
brother.” He says Springer Galley took the team; and 
there is other testimony which sustains the claim of Alvin 
that he was to have the team turned over to him upon the 
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delivery of his note to his brother for one hundred dollars, 
payable in one year, although the evidence respecting this 
point is very conflicting. 

Several errors are assigned upon the rulings of the court 
in the admission of evidence. The first of these is, the 
overruling of the objection made by the following question 
put to Alvin Galley, viz.: “State what interest you had 
in the lands described: in this deed.” This was objected to 
on the ground “ that the contract relating to the sale of real 
estate was not reduced to writing.” With the understand- 
ing that the contract here alluded to was the one between 
the two Galleys mentioned in the petition, this objection 
was properly overruled. This exception, as well as sev- 
eral others taken during the trial, was based upon the third 
section of the statute of frauds, which counsel for the plain- 
tiff in error contends is applicable. But we think other- 
wise. It is true that the contract was oral, and in part 
related to a conveyance of land. The action, however, was 
not brought to enforce either the conveyance, or an accept- 
ance of the conveyauce, agreed upon. According to the peti- 
tion, the deed had been made by Alvin, and accepted by 
Springer for delivery to Brown, by whom the consideration 
was handed over to Springer. This action was merely to 
recover from Springer Galley damages for refusing to pay 
for that which he had received. He had agreed to make 
payment by a delivery of the team and harness, but re- 
fusing to do so, he became liable to an action for damages. 
The statute of frauds will not enable one who has accepted 
a conveyance of land to escape paying for it simply be- 
cause the contract of purchase rested in parol. | 

Error is assigned also upon the admission of two deeds 
in evidence. As to one of these deeds, that from Alvin 
Galley and wife to Byron D. Brown, the record shows no 
objection to its introduction. As to the other, that of E. 
NN. Morrill and wife to Alvin Galley, the objection was 
expressly waived by a written stipulation signed by coun- 

14 
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sel for both parties. These deeds were a part of the testi- 
mony taken, and reduced to writing, at a former trial. On 
the trial in question, it was stipulated, “that all the evi- 
dence taken in this case at the previous trial in this court 
be attached hereto, and be made a part of this transcript, 
and be received without objection.” But even waiving 
_ this stipulation, no error appears. It was objected that 
the deed was “not sufficiently proven.” This objection 
was untenable. The deed was executed and acknowl- 
edged in Kansas, before a notary public, using an official 
seal. The certificate of the notary, with his seal attached, 
was sufficient evidence of the due execution of the instru- 
ment. Green v. Gross, 12 Neb., 117. Comp. Statutes, Ch. 
73, § 13. 

After a careful examination of the evidence and rulings 
of the court complained of, we are satisfied no sufficient 
cause is‘shown for a new trial, 


JUDGMENT AFFIRMED. 


SaMUEL LORMER, PLAINTIFF IN ERROR, V. EDWARD 
Batn, DEFENDANT IN ERROR. 


Negotiable Instruments. In this case, Held, That the holder 
of a collateral security for the payment of a promissory note, 
without special contract to that effect, need not convert and 
apply the said collateral before bringing suit on the note, 


Error to the district court for Clay county. Tried be- 
low before WEAVER, J. 


John D. Hayes, for plaintiff in error, cited: Cole v. 
Sacket, 1 Hill, 516. Loby v. Barber, 5 Johns., 66. Day- 
ton v. Trull, 22 Wend., 345. Alcock ». Hopkins, 6 Cush., 
484, Mills v. Lumsdas, 16 Ill., 161. Harris v. Johnston, 
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3 Cranch, 311. Jones v. Savage, 6 Wend., 658. Ray- 
mond v. Merchant, 3 Conn., 150. Smith v. Lockwood, 10 
Johns., 367. 2d Dan’l Neg. Inst., 274. Edwards on 
Bills, 204. Jennison v. Parker, 7 Mich., 355. Phenix 
Ins. Co. v. Allen, 11 Id., 501. Booth v. Smith, 3 Wend., 
67. 2 Parsons Notes and Bills, 154-181. Edwards on 
Bills, 198, 201-445. Redfield & Bigelow’s Leading Cases, 
637-642, 2 Dan’l Neg. Inst., 275. 


Bagley & Bemis, for defendant in error, cited: 2 Dan’1 
Neg. Inst., 276. Larzier v, Nevin, 3 West Va., 622. 
Story on Notes, 550. Cornwall v. Gould, 4 Pick., 448. 
Ripley v. Green, 2 Verm., 129. Bishop v. Rowe, 3 M. & 
8., 362. 2 Parsons Notes and Bills, 183. 


Coss, J. 


The action was commenced in the county court of Clav 
county by the defendant in error, against the plaintiff in 
error, on a promissory note, set out and described in the 
bill of particulars in said court. ~The plaintiff in error 
answered said bill of particulars, denying that he was in- 
debted to plaintiff in the court below, and for a further 
answer alleged that, at the commencement of said action 
the said plaintiff was indebted to the defendant on two 
promissory notes, amounting to the sum of ninety dollars, 
which were given to secure the payment of the note sued 
on by plaintiff, which said notes the plaintiff has never 
accounted for to the defendant, and prayed that so much 
of said sum of ninety dollars and interest thereon might 
be set off against any claim the plaintiff might have against 
the defendant as equals the same, and that he might have 
a judgment against said plaintiff for the balance. 

There was a trial and judgment for defendant in the 
county court. The cause was taken to the district court on 
error, when the judgment of the county court was reversed, 
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and the cause retained for trial, whereupon the defendant 
brings the cause to this court on error. 

The question presented for the consideration of this 
court is,do the facts stated in the answer constitute a 
defense to the cause of action as set out in-the bill of par- 
ticulars? The said answer is not, strictly speaking, a de- 
fense, but rather a counter-claim, and do the facts there 
stated constitute a cause of action? These facts are that, 
at the time defendant executed the promissory note stied on, 
he also delivered to the plaintiff two other promissory notes 
as collateral security therefor. It is not stated whether 
these notes or either of them have become due, were en- 
dorsed by any one entitled to notice of the dishonor of said 
notes, have been paid in whole or in part, or indeed any 
fact which imposed any duty upon the plaintiff in respect 
to the said notes, or if so, that such duty had not been 
fully performed. 

The naked statement of these facts seems to be all that 
need be said in answer to the Above question. Doubtless 
there might be a contract between parties by which it would 
be the duty of the holder of a collateral security to con- 
vert and apply it before bringing suit for the debts, but no 
such contract is implied from the facts stated in the an- 
swer. : 


The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


JANUARY TERM, 1883. 181 


Minkler vy. The State. 


GrEorGE W. MINKLER, PLAINTIFF IN ERROR, V. THE 
SraTE oF NEBRASKA, EX REL, PERCY SMITHERS, DE- 
FENDANT IN ERROR. 


Officers: COUNTY SURVEYOR: MAL-ADMINISTRATION. Repeated 
acts of removal of government section corner-stones by a county 
sufveyor, under a claim of right so to do for the purpose of 
rectifying the original government survey, amount to willful 
mal-administration in office within the meaning of sec. 1, 
article II., chap 18, Compiled Statutes. 


Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


Brown & Ryan Brothers and Bush & Rickards, for 
plaintiff in error, cited: State v. Preston, 34 Wis., 675. 
United States v. Railroad Cars, 1 Abb., 196. Kendall v. 
Stokes, 3 Howard (U.S.), 87. Ramsey v. Riley, 13 Ohio, 
157. Stewart v. Southard, 17 Ohio, 402. 


Pemberton & Forbes and A. H. Babcock, for defendant 
in error, cited: Heaton v. Hodges, 30 Am. Dec., 787. 
Diehl v. Zanger, 39 Mich., 604. 2 Whart. Crim. Law, sec. 
1245. Wallace v. New York, 18 How. Pr., 169. 


Coss, J. 


A complaint was made to the board of county commis- 
sioners against the plaintiff in error for willful mal-admin- 
istration in his office of county surveyor. He was tried 
and found guilty of this charge, and removed from office. 
The cause was removed to the district court on error, when 
. the finding and judgment of the board of county commis- 
sioners were affirmed, and is now before this court on error 
to the district court. The only substantial error assigned 
is, that the action of the board of county commissioners is 
not sustained by the evidence in the case. 
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Section 1 of article 2 of chapter 18, Compiled Statutes, 
provides that: ‘ All county officers, including justices of 
the peace, may be charged, tried, and removed from office 
for official misdemeanors, in the manner and for the causes 
following: First. For habitual or willful neglect of duty. 
Second. For gross partiality. Third. For oppression. 
Fourth. For extortion. Fifth. For corruption. Siath. 
For willful mal-administration in office. Seventh. For con- 
viction of a felony. Highth. For habitual drunkenness.” 

The charge in this case was made under the sixth clause 
of the above section, and the mal-administration in office 
charged was that of having, “in his capacity of county 
surveyor, and while acting as such,” taken up, “ removed, 
and carried away all the government land marks and the 
stones set up to mark the section, half-section, and quarter- 
section corners,” of certain sections of land therein de- 
scribed, in his county. 

There is no material conflict in the testimony. Nearly 
or quite all of the witnesses, including the plaintiff in error 
himself, who was sworn as a witness on his own behalf, 
testified in substance that he had removed the government 
section and quarter-section corner-stones, knowing them to 
be such, of the sections described in the complaint; and 
that he did it under pretense of rectifying the government 
survey. It is admitted by counsel that this was done with- 
out authority, but they contend that as it was done “ under 
claim of power to do so,” that it was not willful mal-admin- 
istration in office. Counsel also claim that the power on 
the part of the county surveyor to remove the government 
corner-stones was fortified by the written opinion of respec- - 
table attorneys, and that “on each occasion the change was 
made to place the corners where such corners should be 
under the plat and field notes.” But neither such written 
opinion of attorneys, nor the plat or field notes of the 
government survey, were offered in evidence, according to 
the bill of exceptions, Counsel draw a distinction between 
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the legal meaning of the prefixes mal and mis, and in effect 
claims, that while the county surveyor was guilty of mis- 
administration, he was not guilty of mal-administration. 
But whatever there may be in the original meaning of the 
two words, we find them used in the law books almost or 
quite interchangeably, indicating a regard for euphony of 
sound rather than a distinction in meaning. 

Thus, in Bouvier’s Law Dictionary, under the word mal- 
practice, in Latin mala-prazis, we find the several defini- 
tions of willful mal-practice, negligent mal-practice, and ig- 
norant mal-practice. Certainly, the prefix mal is not used 
in the two last cases to signify intentional wrong. 

In the case of Coite v. Lynes, 33 Conn., 109, the court 
use the following language: “Fora riisfeasanbe strictly 
is a default in not doing a lawful act, in a proper manner, 
omitting to do it as it should be done—while a rial feasanee 
is the doing of an act wholly wrongful and unlawful, and 
non-feasance is an omission to perform a required duty at 
all, or total neglect of duty.” 

The phrase mal-administration is not found in any of the 
law dictionaries, but we cannot be far wrong in giving it 
the signification of wrong administration, and we believe 
that to be the sense in which the legislature used it in 
framing the section under consideration. Certainly, the 
prefix mal could not have been therein used in the sense 
of corruption or oppression, as these are both expressly 
provided for by other clauses of the same section. 

The word willful or willfully is variously construed. Ab- 
bott, in his law dictionary, says that it is a term used in 
averring or describing an act, particularly one charged as a 
crime, to show that it was done with free activity of the 
perpetrator’s will. The author also quotes from the opin- 
ion in the case of United States v. Three Railroad Cars, 1 
Abb. U.S., 196, a case cited by plaintiff in error, as fol- 
lows: “To antagonize a conviction under a penal statute 

~ prescribing a punishment for willfully removing an official 
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seal from property, which has been sealed up by officers of 
the customs, it must appear that the defendant not only 
intended to‘remove the seal, but that he had at the time 
a knowledge of its character. One who removes such a 
seal in ignorance of its character, and in the honest execu- 
tion of a supposed duty in the care and transportation of the 
property, is not liable to punishment under the statute, for 
the reason that he cannot be deemed to have acted willfully.” 

Test the conduct of the plaintiff in error by the rule laid 
down in the above case, and it appears to us that he acted 
willfully. It is admitted, as it must be, that the removal of 
established monuments and land marks was unlawful and 
forbidden even from the time of Moses, the great-law giver, 
and it is nowhere claimed or suggested that the plaintiff in 
error was ignorant, or without knowledge of the character 
of the government corner stones. But on the contrary, it is 
claimed that he not only knew the true character of the 
corner stones, but had a better knowledge of where they 
ought to have been set’ than the original government sur- 
veyors had, 

Plaintiff in error also cites State v. Preston, 34 Wis., 
675. That was an action against Preston for willfully ob- 
structing a highway. C.J. Dixon, in the opinion of the 
court, says: “ The principal question to be considered in 
the case is as to the meaning and effect of the word “ will- 
fully ” above used, and arises upon an offer of proof made 
by the defendant on the trial which was rejected by the 
court. Having shown by the witness, one of the supervi- 
sors, that an application was made to thesupervisors to take 
up the road in question, the defendant then offered to prove 
by him that the supervisors of the town of Koshkonong in 
the year 1871, and prior to the alleged act of the defendant 
in obstructing this road, upon proper application made to 
them to take up and discontinue the same upon due notice 
given, met to decide such application, viewed the premises 
in question, and determined that there was no highway 
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there, and so informed the defendant, and instructed him to 
place the fence where he did. The offer was objected to by 
the plaintiff, and rejected by the court, and exception was 
taken by the defendant.” This offer the majority of the 
court held should have been accepted, and if made good 
would have been a defense. While we are not disposed to 
question the authority of this case, although by a divided 
court, we do not deem it applicable to the case at bar. 
What is this case in plain terms? Simply that Preston did 
not incur the penalty for obstructing the highway ; because 
the town board, which had full control of all highways in 
the town, had publicly and officially informed him that it 
was not a highway, and assented to his doing the act for 
the doing of which it was now sought to subject him to a 
penalty. Let us suppose that this offer had been to prove 
that he had been, advised by even the highest authority 
that he had a right to obstruct any and all highways, then 
that case would have been in point to the case at bar, but it 
is quite possible that the supreme court of Wisconsin would 
not have sustained such offer. 

This court cannot take judicial notice of the fact which 
seems to'be assumed by counsel, that the government sur- 
vey of the Otoe reservation was done in an incorrect and 
faulty manner, although some members of the court, as in- 
dividuals, may believe such to be the case. But if this be 
true, it is no part of the duty, nor is it permissible for the — 
county surveyor to undertake to rectify such surveys. 

C. J. Cooley, in Diehl v. Zanger, 39 Mich., 601, a case 
cited by counsel for defendantin error, says: “ Nothing is 
better understood than that few of our early plats will stand 
the test of a careful and accurate survey, without disclosing 
errors. This is as true of the government surveys as of 
any others, and if all the lines were now subject to correc- 
tion on new surveys, the confusion of lines and titles that 
would follow would cause consternation in many commu- 
nities. Indeed, the mischiefs that must follow would be 
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simply incalculable, and the visitations of the surveyor 
might well be set down as a great public calamity. But no 
law can sanction this course. * * * The question is 
not how an entirely accurate survey would locate these 
lots, but how the original stakes located them. No rule in 
real estate law is more inflexible than that monuments con- 
trol course and distance—a rule that we have frequent 
occasion to apply in the case of public surveys, when its 
propriety, justice, and necessity are never questioned.” 

We see no error in the judgment of the district court sus- 
taining the action of the board of county commissioners, 
and it is affirmed. 


JUDGMENT AFFIRMED, 


Mary A. BRoTHERTON, APPELLEE, vs. NoAH BRoTHER- 
TON, APPELLANT. 


1. Referee. <A referee appointed simply to take testimony in a 
case, and report it to the court, has no right to decide upon the 
admissibility of the evidence offered. : 


2. Alimony. A decree for alimony making it a lien upon the de- 
fendant’s real estate, Held, So far erroneous, and reversed. 


REHEARING and further consideration of case reported 
12 Neb., 75. 


A. W. Agee, for appellant. 
J. S. Miller, for appellee. 
Lakg, Cu. J. : 


This cause is before us now on the question of alimony, 
which was reserved in our decision affirming the decree of 
divorce, and a reference ordered to take further evidence 
upon it. Brotherton v. Brotherton, 12 Neb., 75. 
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A motion for a rehearing of the case upon the question of 
divorce has also been made. After a cazeful examination 
of the points urged upon our attentiou, we see no reason for 
changing our conclusion heretofore announced upon this 
branch of the case, and the motion is denied. 

Exception is taken to the action of the referee who was 
appointed to take testimony upon certain questions relating 
to the allowance of alimony, in ruling upon the admissibil- 
ity of testimony offered before him, and in receiving or re- 
" jecting it, as he thought proper. The position taken by 
appellant’s counsel is doubtless correct. Under such an or- 
der of reference as this was, merely to take testimony and 
report it to the court, a referee has no authority to decide 
questions of this sort. His powers in this respect are un- 
like those of a referee under the statute, appointed to take 
testimony and hear and determine a case upon its merits. 
He is simply to take down faithfully all of the evidence 
offered, noting in the proper order such objections to its 
admissibility as are urged, leaving the decision of ques- 
tions thus raised to.the court, if finally insisted upon. The 
powers of such a referee as this one was are simply those of 
an officer taking depositions under a notice, and he cannot 
say whether any particular item of evidence shall be re- 
ceived or not. 

But, notwithstanding these unwarrantable rulings of the 
referee, we find no serious error attending them, nor any 
reason for a further delay in order to obtain the excluded 
testimony, inasmuch as it could not aid us in the matter in 
hand. From the additional light thrown upon the question 
of alimony by the testimony. now before us, we are fully 
confirmed in the belief which prompted the reference to ob- 
tain it, that the alimony allowed by the district judge is, 
“excessive, and greater than the defendant is able to pay. ” 
That portion of the decree too respecting alimony, which 
made it a lien upon the real estate of the defendant, is erro- 
neous. Swansen v. Swansen, 12 Neb., 210. 
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Our conclusion is therefore, that the allowance of ali- 
mony must be reduced to the sum of seventy-five dollars 
per annum from the date of the decree, viz.: February 3d, 
1881, payable as follows: One hundred dollars on the first 
day of June, 1883. One hundred dollars on the first day of 
October, 1883, and thirty-seven dollars and fifty cents on 
the first days of April and October annually thereafter, and 
costs. That portion of the decree of the district court re- 
lating to alimony is reversed, and the cause’ is remanded 
with directions to enter one conforming to this opinion. 


JUDGMENT ACCORDINGLY. 


JOHN FITZGERALD, PLAINTIFF IN ERROR, V. SAMUEL W. 
HOLLINGSWORTH, DEFENDANT IN ERROR. 


Garnishment. The rights of an attachment creditor against a 
garnishee are not superior to those of the attachment debtor. 
Rule applied. 


Error to the district court for Lancaster county. The 
case was one wherein Hollingsworth caused a garnishee 
process to be served upon the plaintiff Fitzgerald, on the 
15th of September, 1880, in a suit wherein Ezra Lines 
was defendant and Hollingsworth plaintiff, claiming that 
Fitzgerald was indebted to Lines on a contract for grading. 
Judgment below before Pounn, J., in favor of Hollings- 
worth. ‘ 


Marquett, Deweese & Hall, for plaintiff in error, cited: 
Taylor v. B. & UM. R. B., 5 Towa, 114. Dwight v. Banks, 
10 Met., 58. Grant v. Shaw, 16 Mass., 341. Sguair v. 
Shea, 26 Ohio State, 645. 


A. W. Field, for defendant in error, 
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When a party would seek to avoid responsibility and 
disobey an order of court by pleading a contract, he should 
not object to a strict enforcement of that contract. By the 
contract in question he reserves the right to pay the labor- 
' ers, and further contracts to charge such payment to him- 
self, Fitzgerald, “The party of the second part.” Having 
sought protection under this clause of his contract he can- 
not complain when courts require him to carry out all of 
the provisions of that particular clause. While the plain- 
tiff in error has neither in his pleadings nor his brief 
claimed that there was an error or mistake in this contract, 
yet, as he assumed that position in the trial below, we 
would submit that as he did not plead a mistake, and ask 
for a reformation; nor offer any testimony to show that the 
contract in testimony was not the contract intended to have 
been made by the parties, it is too late to raise the question 
now. 2 Parsons Contracts, 493. 


Lake, Cu. J. 


It is very clear that the rights of an attachment creditor 
against a garnishee are not at all superior to those of the 
debtor himself. If the latter had a right of action against 
the person garnished, the former may have one also under 
sec, 225 of the code of civil procedure, but not other- 
wise. Garnishment changes the liability of the garnishee 
in but one particular, viz., the person to whom he, must 
make payment of whatever is due; respecting all things 
else his obligations remain unchanged. 

The money sought by this garnishment was earned by 
the attachment debtor, under a contract with the garnishee, 
for grading section eighteen of the Lincoln and North- 
western railroad. In his answer to the petition against 
him, the garnishee answered respecting the matter, that, by 
the terms of this contract, he had the right to pay out of . 
this money whatever might be due to the employees of © 
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Lines, the attachment debtor, on the work, and had done 
so. That in consequence of such payment nothing re- 
mained in his hands subject to the garnishment. 

The evidence on this point fully sustains the answer in 
this particular, and establishes the fact, beyond any doubt 
whatever, that Lines himself could not have recovered 
from Fitzgerald the money which Hollingsworth sought 
to reach by the attachment proceeding. By taking the ag- 
gregate amount which Fitzgerald paid to these employes, 
together with the ninety-two dollars and fifty cents admitted 
to have been properly paid on the Ferguson judgment, the 
balance standing to Lines’ credit, under the contract, when 
the garnishment was served, is fully exhausted. Fitzger- 
ald having thus paid these laborers, as by the express terms 
of the contract he could do, he has the riglit, as a matter 
of course, to deduct the amount from the price Lines was 
to receive. The judgment is reversed, and a new trial 


awarded, 
REVERSED AND REMANDED. 


JoEL N. ConvERSE, PLAINTIFF IN ERROR, Vv. Louls 
MEYER, DEFENDANT IN ERROR, 


1, Evidence: INsuFFiciency. To warrant the setting aside of 
a verdict for want of evidence to support it, it is not enough 
that the court would havefound differently from the jury upon it, 
but there must be no reasonable doubt of its insufficiency. 


2. Depositions, When in the taking of a deposition of a wit- 
ness, the adverse party has appeared and cross-examined, he is 
entitled to the benefit of the deposition, and may read such por- 
tions of it as he chooses, without being compelled to read the 
whole. 


3. . An objection to the reading of a deposition, on the 
ground that it has not been shown that the personal attendance 
of the witness could not be procured, to be availing must be 
made before the deposition is read, 
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4. Instructions. An errorin an instruction to the jury, which 
could not have prejudiced the party complaining of it, is nota 
ground for a new trial. 


This was an action brought in the district court for 
Lancaster county, by Meyer against Converse, Montcrief, 
and Houck, on an account for goods sold and delivered, 
the petition alleging that said defendants were partners 
doing business under the firm name of A. W. Houck & 
Co. On trial before Pounp, J., and a jury, verdict and 
judgment in favor of Meyer against Converse and Houck 
- and in favor of Montcrief. Converse brought the case up 
on a petition in error. 


Mason & Whedon, for ‘plaintiff i in error, cited: South- 
wark v. Knight, 6 Wharton, 327. 


Burr & Marshall and J. R. Webster, for defendant in 
error, cited: Calhoun v. Hays, 8 Watts & S.,127. Steven- 
son v. Anderson, 12 Neb., 83. 


Laxg, Cu. J. 


It is possible that the amount of the recovery was slightly 
in excess of the amount really due upon the account; but 
we are unable to say that the jury were clearly mistaken 
in this particular. So, too, upon the question of the lia- 
bility of the plaintiff at all. We might possibly differ 
with the jury as to the weight of the evidence, but there 

_is no such preponderance against their finding as would 
justify us in setting the verdict aside. It is not enough 
that we would have found differently upon the evidence; 
there must be no reasonable doubt of its insufficiency to 
support the verdict to warrant the granting of a new trial. 
The testimony was very conflicting and of such a charac- 
ter that the jury, acquainted most likely with the wit- 
nesses, were much better qualified to understand and weigh 
it correctly than we are. 
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It is complained that the court permitted portions of the 
deposition of A. W. Houck to be read in evidence, on be- 
half of the defendant in error, without reading the whole 
of it. There was no error in this. The rule contended 
for is applicable only to the reading of a deposition by 
the party on whose behalf it was taken. He who takes a 
deposition is not permitted to read portions only of it, if 
objected to. Such was the rule held-in Southwark Insur- 
ance Co. v. Knight, 6 Wharton (Penn.), 327. But where, 
as here, the adverse party has appeared and cross-examined 
the witness, he is entitled to the benefit of the deposition, 
and may read from it if he choose. Calhoun v. Hays, 8 
Watts & Serg., 127. In this case it was held that: “If a 
deposition be taken by one party, it is competent for the 
other to read such parts of it as tend to prove his case, 
leaving to the other party the right to read the other parts 
if they be legal evidence for him.” 

The second instruction is also assigned for error. It is 
claimed that by it the judge erroneously assumed the ex- 
istence of a firm named “A. W. Houck & Co.,” when in 
fact there was no evidence to warrant it. This is true. 
There is no evidence whatever that the name of the firm 
to which the goods were furnished was “A. W. Houck & 
Co.” The evidence on the part of the defendant in error 
tends to show the name to have been “Houck & Co.,” 
simply, and that Converse was a silent partner; the evi- 
dence on behalf of the plaintiff in error, that it was sim- 
ply “A. W. Houck,” composed alone of A. W. Houck 
and Maggie Montcrief, and Converse having no place 
whatever in it. 

But this error was not material, nor could it have pre- 
judiced the plaintiff in error. It was conceded by the 
evidence on this trial, that the goods in question were fur- 
nished to a firm engaged in keeping the European Hotel. 
The material question, therefore, was not what was the 
real name of that firm, but was Converse a member of it, 
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whatever its name may have been. ‘This action was not 
brought against a firm as such, but against certain persons 
alleged to have been members of a firm, in their individual 
capacity; whether the name of the firm were the one charged 
or some other, was unimportant to its maintenance; it was 
enough if the individuals charged were found either to 
have been associated together in the business for which 
the goods were furnished, or to have held themselves out to 
be, to authorize a recovery against them. Inasmuch as the 
error complained of could not have prejudiced the plain- 
tiff in error, it furnishes no ground for a new trial. _ 

The objection that the deposition of Houck was admitted 
in evidence, without showing that his personal attendance 
could not be procured, cannot be sustained. The objection 
comes too late. To have been available, it should have 
been made when the deposition was offered; but not hav- 
ing been made then, the right to make it was waived. 


JUDGMENT AFFIRMED, 


8. H. SoRNBERGER, PLAINTIFF IN ERROR, Vv. WILLIAM 
E. L&E ET AL., DEFENDANTS IN ERROR. 


1. Statute of Limitations: Part Payment. In this state, 
part payment of a promissory note will remove the bar of the 
statute of limitations. 


2. 3 OF PAYMENT. The receipt and indorsement ona prom. 
issory note by the holder of money realized from a collateral left 
with him by the maker for that purpose, will remove the bar of 
the statute. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


S. H. Sornberger, pro se. 
15 
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George I. Wright, for defendants in error. 
Lake, Cu. J. 


Was the note in question barred by the statute of lim- 
itations when the action was brought upon it? This is the 
only question presented by the record. It fell due Octo- 
ber Ist, 1876, and the action was commenced January 28th, 
1882; so that the five years limitation had fully run, and 
the bar of the statute was complete, unless the indorse- 
ment of payment under date of January 30th, 1877, shall 
be held to prevent it. 

It is contended on the part of the plaintiff in error that 
mere payment of a part of a debt is not sufficient to stop 
the running of the statute; and cases are cited sustaining 
that view, the principal one of which is Parsons v. Carey, 
28 Ia., 431. An examination of these cases will show that 
they rest upon statutes widely different from our own, and 
are not therefore applicable here. Under the Lowa statute, 
for instance, the admission of an existing liability was in 
all cases required to be in writing in order to interrupt its 
running. Our statute, on the contrary, gives to part pay- 
ment alone this effect, and the decisions of this ourt here- 
tofore have recognized this rule. Kyger v. Ryley, 2 Neb., 
20. Mayberry v. Willoughby, 5 Id., 368. In this respect 
our statute isin harmony with the common law. Chitty | 
on Contracts, 729. 

The indorsement in this case was of a sum of money 
which the defendants in error had collected upon another 
note delivered to them by the plaintiff in error as collat- 
eral security to the note sued on. The fact of indorsement 
is set out in the petition in these words: “That on the 
30th day of January, 1877, plaintiffs collected $61.55 on 
a note which defendant had left with them as collateral se- 
curity to the note above described, and on the same day 
made the indorsement as above set forth.” 
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By demurring to the petition it is of course conceded 
that the indorsement was of money actually received as 
stated, and properly made. The money derived: from the 
collateral was therefore properly applied as the parties had . 
stipulated that it should be, and was a payment by the 
debtor just as truly as if he himself had, at the time of 
‘the indorsement, handed the money over to his creditor 
with the express direction to him to make the indorsement. 
The creditor did just what it was his duty to do when heac- 
cepted the security. Wheeler v, Newbould, 16 N. Y., 392. 
Joliet Iron Co. v. Sciota F. B. Co., 82 Ills, 548. Whip- 
ple v. Blackington, 97 Mass., 476. Haven v. Hathaway,’ 
20 Me., 345. The district court ruled correctly, and its 
judgment is affirmed, 


JUDGMENT AFFIRMED. 


Wiiuram D. HALLer, PLAINTIFF IN ERROR, V. RICHARD 
BLACO, DEFENDANT IN ERROR. 


1. Practice: FinpINGs. The code, sec. 297, does not require the 
court to separate its findings of fact, but merely “the conelu- 
sions of fact found separately from the conclusions of law. ” 
MAXWELL, J., dissenting. 


2. Forcible Entry and Detainer. - A party who has never 
been in possession of land cannot maintain an action against 
the owner of the fee for an alleged forcible entry and detention. 


Error to the district court for Washington county, 
Tried below before Savage, J. 


L. W. Osborn, for plaintiff in error. 


E.. Estabrook, for defendant in error. 
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Lake, Cu. J. 


This is a petition in error from Washington county. 
The original action was brought by the plaintiff in error 
in the county court, for the forcible entry and detention of 
a quarter-section of land, where the defendant had judg- 
ment in his favor, which, on proceedings in error to the 
‘listrict court, was affirmed. This judgment of affirmance 
1s now here for review. 

The errors assigned are practically three. First. The 
refusal of the court “to make separate findings as required 
“by law.” Second. That the finding of the county judge 
was against the evidence. Third. The exclusion of cer- 
tain tax receipts offered in evidence. 

As to the first error complained of, the record only shows 
that “the plaintiff requested the court to make separate 
findings of fact, which the court refused to do.” There 
was no error in this refusal. The statutory provision by 
which this demand upon the court is supposed to have been 
justified, does not entitle a party to “separate findings of 
fact,” but simply to a statement in writing of “the con- 
clusions of fact found separately from the conclusions of 
law.” Sec. 297, civil code. The request therefore was 
not within the contemplation of the statute. Besides, there 
was but a single conclusion of fact to be passed upon, and 
that was simply whether the evidence showed the com- 
plaint to be true. The court did find expressly “ that the 
complaint” was “not true,” which gives ample opportunity 
for review upon the question of the findings being sup- 
ported by the evidence. 

The second assignment cannot be upheld. The evidence 
was clearly insufficient to sustain the complaint. The 
charge was that “ Blaco did, on the first day of December 
1876, unlawfully and forcibly enter upon the said prem- 
ises, and has unlawfully and forcibly detained the same” 
from the plaintiff. The evidence offered by the plaintiff 
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was to the effect merely that he claimed the land under a 
tax deed, which by this court had been pronounced in- 
valid (Haller v. Blaco, 10 Neb., 36); that Haller himself 
had never in person been upon the land, but had executed 
a lease of it to one Mortenson, who, at his instance, in the 
fall of 1876 had erected a small house and stable thereon, 
with the intention of living there; that even when Morten- 
s0n went on the land, under this lease, the defendant Blaco 
was in actual possession, engaged in plowing, and had 
during that year raised and harvested a crop of wheat 
thereon; that soon after Mortenson had completed the 
house, Blaco moved into and had held possession of it 
ever since; that the plaintiff leased the land to Morten- 
son, and had him erect the house, with full knowledge of 
Blaco’s possession and cultivation, and with the view of 
thus getting to himself an adverse possession; that soon 
after Blaco went into the house, Mortenson surrendered his 
lease, and abandoned all claim to the land. 

It is clear that, even upon the plaintiff’s showing alone, 
of which we have given the substance, the action was not 
sustained; but on-the contrary, if Mortenson had moved 
into the house, and remained there forcibly and against the 
will of Blaco, he would have been liable in an action at the 
suit of the latter. The attitude of the parties toward each 
other was simply this: Blaco is in peaceable possession of 
the land from early in the year 1876, and engaged in its 
cultivation. Haller is without title, and was never in pos- 
session, unless constructively for a short time in the fall of 
that year, while his lessee, Mortenson, was building the 
house and stable. His only interest in the land, if he had 
any at all, being that given by the statute to the holder 
of a tax title which has failed. Occupying this relation 
to each other, and to the land, it seems clear that a forcible 
entry by Blaco, as against Haller, was not only not shown, 
but was absolutely impossible. And the correctness of this 
conclusion is made doubly certain by the evidence on the 


a 
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part of Blaco, that he was not only in the peaceable pos- 
session of the land, but was the absolute owner of the fee. 
A party who has never been in possession of land cannot 
maintain an action against the owner of the fee for an al- 
leged forcible entry and detention. If he have any inter- 
est in the land, he must seek it in another form of action. 

As to the third assignment, we have only to say that the 
record fails to show that the tax receipts were excluded; in- 
deed, it shows just the reverse of this. But they ought to 
have been excluded for the reason that they were incom- 
petent evidence in that action. Finding no error in the 
record, the judgment is affirmed. 


JUDGMENT AFFIRMED, 


MaxweELt, J., dissents. 


JOHN FiITzGERALD, PLAINTIFF IN ERROR, V. JOHN 
MoRRISSEY, DEFENDANT IN ERROR. 


Guaranty. Where the leading object of a party promising to pay 
the debt of another is to promote his own interests, and not to 
become guarantor, and the promise is made on sufficient con- 
sideration, it will be valid although not in writing. In such 

“ease the promissor assumes the payment of the debt. 


Error to the district court for Johnson county. Tried 
below before WEAVER, J. 


T. Appelget & Son, for plaintiff in error, cited: Osborn 
v. Farmers Bank, 16 Wis., 26. Bressler v. Pindell, 12 
Mich., 225. Brown v. Hazen, 11 Mich.,219. Walker ». 
Richards, 39 N. H., 259. Jackson v. Raynor, 12 Johns., 
291. Simpson v. Patten, 4 John., 422. Watson v. Ran- 
dall, 20 Wend., 201. Stern v. Dinker, 2 E. D. Smith, 
401. 
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Pinero & Chapman, for defendant in error, cited: Rose 
v. O'Linn, 10 Neb., 367. Clopper v. Poland, 12 Neb., 
70. Dearborn v. Parks, 5 Greenleaf, 81. Serge v. Wil- 
licms, 1 Saund., 211, note 2. Williams v. Leper, 3 Burr, 
1886. Colt v. Root, 17 Mass., 236. 


MAXWELL, J. 


Morrissey brought an action against Fitzgerald in the 
district court of Johnson county, and for cause of action 
alleged in his petition in substance that on or about the 
first day of August, 1881, Fitzgerald was engaged in grad- 
ing the roadbed of a railroad in Johnson county, and re- 
quiring the services of a large number of hands to aid him 
in performing said labor, promised Morrissey and others 
that if they would not abandon said work, which they 
were about to do, but would enter into the employment of 
said Fitzgerald and labor for him in grading said roadbed, 
. that he would pay Morrissey and others for certain work 
previously performed by them on said roadbed for one 
Garland, as soon as said work was measured; that relying 
upon said promise, Morrisey and others did not abandon 
said work as intended, but remained and continued to work 
on said roadbed as requested by Fitzgerald; that the work 
done by Garland has long since been measured, but the 
amount due to Morrissey thereon has not been paid. The 
prayer is for $45.71 and interest. ‘The answer in effect 
denies the facts stated in the petition. On the trial of the 
cause, a verdict was returned in favor of Morrissey, upon 
which judgment was rendered. 

The errors assigned are: First. That the court erred in 
giving paragraph one of the instructions. Second. That 
the court erred in refusing to give the instructions asked 
on behalf of Fitzgerald, from one to five inclusive. 

The instruction given which is complained of is as fol- 
lows: “1st. If you shall find from the evidence that Fitz- 
gerald agreed with John Morrissey that if he, Morrissey, 
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would work for him he would pay certain indebtedness 
coming from one Garland to Morrissey, and if you further 
find that in consideration of said promise the plaintiff went 
to work for the defendant and performed his part of the 
contract, then you will find for the plaintiff for such amount 
as the evidence shows he ought to recover.” 

It is admitted that Fitzgerald has paid Morrissey in full 
for all labor performed for him, and this action is for the 
sole purpose of recovering for labor performed by Morris- 
sey for one Garland, on said roadbed. It appears that 
Garland was a sub-contractor under Fitzgerald, and that 
he left the work, indebted to his employes for labor per- 
‘formed. There is some testimony tending to show that 
Morrissey, because of his promise set up in his petition, failed 
to file a laborer’s lien on the roadbed of the railroad and 
thereby lost the benefit of the same; but there is no alle- 
gation of this kind in the petition, and that question can- 
not be considered. 

The only question at issue is, did the plaintiff in error, 
in order to induce the defendant in error to remain on the 
roadbed and perform labor for him thereon, promise to pay 
him, in addition to compensation for such labor, the amount 
owing him from Garland, and in pursuance of said prom- 
ise, did Morrissey perform the stipulated labor? The in- 
structions complained of in effect state this to be the issue, 
and we fail to perceive wherein it is erroneous. 

The court also gave the following instructions: 

“ But if Fitzgerald only undertook to pay plaintiff with 
others such an amount as was due Garland after an esti- 
mate, then you will find for the defendant, because nothing 
is shown to have been due Garland. Or if Fitzgerald 
only made the naked promise to pay Garland’s debt with- 
out any consideration, then you will find for the defendant, 
as such a promise would be void, not being in writing.” 

These instructions present the law applicable to the tes- 
timony. 


° 
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Where the leading purpose of a person who agrees to 
pay the debt of another is to gain some advantage, or pro- 
mote some interest or purpose of his own, and not to be-. 
come a mere guarantor or surety of another’s debt, and the 
promise is made on a sufficient consideration, it will be 
valid although not in writing. Clopper v. Poland, 12 
Neb., 69. Nelson v. Boynton, 3 Met., 396. In such case 
the promissor assumes tlie debt and makes it hisown. The 
promise is a direct undertaking on the part of the person 
promising to pay the debt—not to pay if the debtor fails 
to pay. Such a contract rests upon the same grounds as 
a contract for property sold and delivered, and is not collat- 
eral, 

The very large number of instructions asked on: behalf 
of the defendant below were properly refused, as such por- 
tions of them as had not previously been given by the 
court on its own motion were not applicable to the testi- 
mony. The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


THE STATE, EX REL. A. B. TUTTON, PLAINTIFF, Vv. A. 
C. EBERHARDT ET AL., DEFENDANTS. 


Mandamus: DEMAND. Where a proceeding by mandamus is in- 
stituted by a private individual, as a tax-payer, against a 
county clerk and treasurer to require them to keep the books 
pertaining to their respective offices in a particular manner, 
it must appear that a demend for that purpose was made upon 
such officers before the action was commenced. 


ORIGINAL application for mandamus, 
T. M. Marquett, for relator. 


Harwood & Ames, McKillip & Page, France & Sedg- 
wick, and John C. Cowin, for respondents. 
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MAaxwes Lu, J. 


The respondents, Eberhardt, Wulbrandt, and Love, were 
county’ commissioners of York county at the time this 
action was instituted. Gandy was county treasurer, and 
Eatherly clerk, and the relator deputy clerk of the same 
county. The relator made application for a writ of man- 
damus against the respondents, alleging their failure tu 
perform certain duties required by law, and asking that 
they be required to perform the same. An alternative 
writ was granted, wherein the cause of action against thie 
clerk is stated in substance to be his neglect to charge the 
treasurer with $1994.32, interest, added to the taxes after 
they became due. The treasurer is alleged to have been 
continuously in that office since 1873, and it is alleged that 
his books have not been and are not kept to show “the 
amounts received and paid out on account of each separate 
and distinct fund or appropriation, in separate or distinct 

columns or accounts, and for each year, and for the present 

term of his said office separate and distinct from other 
years and other terms of the office of county treasurer,” 
etc. There are many other allegations of a like vague and 
indefinite character, but nowhere a charge of fraud, or 
that the books do not show the amount of money received 
and paid out. As to the county commissioners, while 
there are many indefinite allegations as to their neglect of 
duty, there is no such specific statement of facts showing 
neglect as would justify the intervention of this court to 
compel action. 

The respondents have answered the writ, but as the 
answers contain no admissions tending to aid the writ, it is 
unnecessary to notice them. The respondents now move 
to quash the writ because it fails to state facts entitling the 
relator to the relief sought. . 

The county clerk is required to keep an accurate account 
with the county treasurer of all matters in relation to taxes 


JANUARY TERM, 1883. _ 203 
" ‘The State v. Eberhardt. 


collected and paid out, and the county treasurer is required 
to keep a cash book, “in whicl. he shall enter an account 
of all money by him received, specifying in proper columns 
provided for that purpose the date of payment, the num- 
ber of the receipt issued therefor, by whom paid, and on 
account of what fund or funds the same was paid, whether 
state, county, school, road, sinking fund, or otherwise, and 
the amounts paid in warrants, orders, receipts, each in a 
separate column, and the total amount for which the receipt 
was given in another column ; and the treasurer shall keep 
- his account of money received for and on account of taxes 
separate and distinct from moneys received on any other ac- 
count; and shall also keep his account of money received 
for and on account of taxes levied and assessed for any one 
year separate and distinct from those levied and assessed 
for any other year; and all entries in said cash book of 
money received for taxes shall bein the numerical order of 
the receipts issued therefor.” Comp. Stat., 419. 

In Moses on Mandamus, 204, it is said: “The petition 
for a mandamus should present to the court a prima facie 
case of duty on the part of the defendant to perform the act 
demanded, and an obligation to perform it; otherwise the 
alternative writ will not be granted. It should also ap- 
pear from the petition that a demand has been made on the 
defendant to do the thing he is sought to be compelled to 
do, and that he has refused and neglected to do it. Steph- 
ens Nisi Prius, 2318-19. 9 Mich. 328.” 

In Redfield on Railways (5th Ed.), 659, note 6, it is said: 
“tis first indispensableto demand of the party against whom 
the application is to be made to perform the duty. See also 
State v. The Governor, 1 Dutch., 331. State v. Parker, 
7 Rich., 234. State v. Davis, 17 Minn., 429. 

Mandamaus will only be granted where the party apply- 
ing for the writ has no other specific or adequate remedy. 
County commissioners have a general supervision of the 
books and accounts of the clerk and treasurer, and the pre- 


’ 
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sumption is that such commissioners will perform their duty 
and require the books to be kept in the mode pointed out 
by the statute. But if they fail to do so a private individ- 
ual cannot in the first instance bring mandamus against 
such clerk and treasurer without making a demand upon 
them to perform their duties in the manner pointed out. 
One of the reasons for such demand is that there is fre- 
quently a difference of opinion as to the proper construction 
of a particular statute, and the party against whom it is 
proposed to proceed should have an opportunity to act upon 
his adversary’s construction before being involved in litiga- 
tion. 

This action is progecuted for the benefit of the relator asa 
tax-payer—in other words is a private action. It would 
seem but justice, therefore, that heshould have stated to the 
respondents his construction of the law and asked them to 
comply therewith, and having failed to doso he cannot 
maintain the action. The actiou against the commissioners 
is in effect to require them to settle with the treasurer ac- 
cording to the corrected books of the clerk: hereafier to be 
made. It will be time enough to grant a mandamus when 
such books have been changed and are shown to be correct 
and the commissioners refuse to act upon them. 

As the alternative writ fails to state a cause of action it 
must be quashed and the action dismissed. 


JUDGMENT ACCORDINGLY. 
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CuarLeis P. CoMSTOCK, PLAINTIFF IN ERROR, V. THE 
. STaTE oF NEBRASKA, DEFENDANT IN ERROR, 


1. Continuance: aF¥FIDAviT For. Where an affidavit for a 
continuance of a case is based upon information derived from 
others, it should give their names and whereabouts, and also 
sufficient reason for not procuring their own affidavits to the 
facts communicated, which should be done if possible. 


1) 


Evidence: WITNESS—COMPETENCY oF. A child may bea 

competent witness to testify to the fact of his parentage. 

3. Rape: EMISSION. To establish the crime of rape evidence of 
emission is not necessary ; emission is presumed from the fact 
of penetration. 

. Instructions. Where the instructions given to the jury are as 

favorable for the prisoner as those requested, a refusual is not 

error. 


» 


RAPE. On the trial of an indictment for rape, the re- 
fusal to instruct the jury that the failure of the prosecution to 
call expert testimony to the fact of penetration weakens other 
competent evidence on that point—there being nothing to show 
that such testimony was available, and in fairness ought to have 
been produced—is not error. 


Prisoner as Witness, The fact that a prisoner does not tes- 
tify in his own behalf will not operate to his disadvantage ; but 
if he testify, and fail to controvert in any way what has been 
said by witnesses against him, concerning a fact within his own 
personal knowledge, it will be taken as an admission that their 
testimony is true. 


> 


THis was an indictment for rape committed upon one 
Coral Comstock, daughter of the defendant. The trial 
below before Post, J., in the district court for York county, 
resulted in a verdict of guilty, and sentence of prisoner to 
imprisonment in penitentiary for life, to reverse which he 
prosecuted this writ of error. 


O. P. Mason, George B. France, and Sedgwick & Pow- 


ers, for plaintiff in error. 


Affidavits for continuance were sufficient. Jameson v. 
Butler, 1 Neb., 118. Johnson v. Dinsmore, 11 Neb., 393. 
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Williams v. The State, 6 Neb., 337. The evidence as to 
parentage was inadmissible. 1 Greenleaf, sec. 103. There 
must be both penetration and emission. Russell on Crimes, 
685, note. Rex v. Russell, 1M. & R., 122. Williams v. 
The State, 14 Ohio, 226. Blackburn v. The State, 22 Ohio 
State, 110. Warren’s Ohio Criminal Code, 250.  Prose- 
cutrix must appear to have resisted to the full extent of her 
ability. Oleson v. The State, 11 Neb., 276. 


C. J. Dilworth, Attorney-General, for the State. 
Lakes, Cu. J. 


A large number of errors are assigned, but we shall con- 
sider only those which are referred to by counsel for the 
prisoner in their brief. 

The first of these is a refusal of the court to grant a con- 
tinuance on account of absent witnesses. There was no 
error in the ruling of the court on this question. The affi- 
davit on which the motion to continue was based was clearly 
insufficient, according to the most approved rule of crimi- 
nal practice in such cases. 

The affidavit was that of the prisoner himself. AJ] but 
two of the witnesses desired were non-residents of the state, 
and their whereabouts unknown to affiant, except that he 
had been recently “ informed,” but by whom he does not 
say, that they were somewhere in the states of Illinois and - 
Michigan. The two witnesses in this state resided, as 
affiant “learned,” about a week before, in Harlan county, 
but from whom he learned this, or whether the informa- 
tion was credible, does not appear. 

When an affidavit for continuance is based upon inform- 
ation derived from others, it should give their names and 
whereabouts, and also sufficient reason for not procuring 
their own affidavits to the facts communicated, which 
should be done if possible. Being at least but hearsay tes- 
timony, the greatest particularity is due to the court, and 
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must be observed. The motion for a continuance was 
properly overruled. Williams v. State, 6 Neb., 334. 

The next objection is to the ruling of the court on the 
admission of evidence. The prosecuting witness was asked 
what relation she bore to the prisoner, and answered that 
she was his daughter. It is claimed that this was incom- 
petent testimony, for the reason that the fact of her parent- 
age was one of which necessarily she could know nothing: 
except as hearsay. 

We do not regard this objection as sound. It is certainly 
competent for one who, from his earliest recollection, has 
been a member of one’s family, given his name, and reared 
in the belief, and in all ways given to understand that he 
is a son in the household, to testify of his parentage. His 
_ testimony may not be satisfactory or conclusive of the fact, 
but it is at least admissible for what it is worth in the minds 
- of the jury, and clearly sufficient to make a prima facie 
case, thus throwing the burden of overcoming it upon him 
who controverts it. To so rear a child, is in the nature of 
an admission of parentage, and should be so regarded. 

The next question was raised by an exception to an 
instruction given to the jury, by which they were told that 
the prosecution was not “required to prove emission” to 
make out the crime of rape. 

By our statute rape consists of the “ carnal knowledge” of 
a woman, “forcibly and against her will.” Of the proof of 
“carnal knowledge, ” Greenleaf in his work on Evidence, 
vol. 3, § 210, says: “It was formerly held, though with 
considerable conflict of opinion, that there must be evidence 
both of penetration and injection. But the doubts on this 
subject were put at rest in England by the statute of Geo. 
TV..,.c. 31, which enacted that the former of the two acts was 
sufficient to constitute the offense. Statutes to the same ef- 
fect have been passed in some of the United States. But 
as the essence of the crime consists in the violence done to 
the person of the sufferer, and to her sense of honor and 
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virtue, these statutes are to be regarded merely as declaratory 
of the common law, as it has been held by the most eminent 
judges and jurists both in England and in this country.” . 
And this we take to be the more safe and reasonable rule, 
and the one supported by the greater weight of authorities. 
Emission is presumed fromthe fact of actual penetration. 

Error is also assigned upon the refusal of the court to 
give several instructions requested on behalf of the prisoner. 
In the action of the court in this particular, we see nothing 
to complain of. The first of these requests was that: “In 
order to make a case against defendant, all material mat- 
ters must be proved beyond a reasonable doubt.” This 
was followed by the designation of two matters only which 
were material to guilt, viz., penetration, and that the pros- 
ecuting witness was the daughter of the prisoner. 

To simply say to a jury that “all material matters must 
be proved beyond a reasonable doubt,” without also advising 
them what the “material matters” of the case are, can aid 
them but little if any in reaching a safe conclusion, and is no 
better than saying to them that, before they can convict, they 
must be satisfied of the prisoner’s guilt beyond a reasonable 
doubt. Looking to the instructions which were given, we 
find that upon all of the matters referred to in those refused 
- as material, the jury were expressly told they must be sat- 
isfied from the evidence, beyond a reasonable doubt, or they 
must acquit, This is true of the essential facts of penetra- 
tion and relationship between the prosecuting witness and 
the prisoner, in addition to which it was, in general terms, 
more than once impressed upon the attention of the jury 
that ‘“ The state must establish his guilt beyond a reasonable 
doubt,” before they could convict. The instructions actually 
given were certainly as favorable to the prisoner as those 
refused, and where this is the case the refusal to give those 
requested is not error. 

Another instruction refused was as follows: ‘The fact 
that the prosecution have not called a physician, or expert, 
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‘to the fact of penetration of the person of the prosecuting 
witness, Coral Comstock, weakens the evidence of the prose- 
cution in regard to the fact of penetration. ” 

This was rightfully refused. The testimony to the fact 
of penetration offered by the prosecution was ample, and 
left no room for doubting that it took place. This testi- 
mony was confined to that of the prosecuting witness her- 
self, very fully corroborated by that of her older sister, to 
whom she exhibited herself soon after the occurrence, with 
her clothing stained with blood from her private parts. 
This testimony we will not repeat, but it seems straightfor- 
ward, and bears ample evidence of being entirely truthful. 
Besides, although the prisoner availed himself of the privi- 
lege of being a witness in his own behalf, and testified, he 
did not offer in a single particular to controvert what his 
daughters had sworn to respecting the fact of carnal con- 
nection. {Had he not gone upon the witness stand, the fact 
of his not testifying against them would not have operated 
to his disadvantage, but having done so; his failure to deny 
what they said respecting a matter which must have been 
within his own personal knowledge, will be taken as an 
admission that it was trué.7 Under these circumstances the 
testimony of the prosecuting witness needed no support 
from physicians or experts. 

If it had been shown that a physician was called to at- 
tend upor the prosecuting witness at the time of this oc- 
currence, who had made an examination of her private 
parts, and the fact of penetration were at all doubtful, the 
failure to produce such professional testimony might be an 
important circumstance for the jury to consider in favor 
of the prisoner. The instruction, however, was entirely 
inapplicable here, and there was no error in refusing it. 

This disposes of all questions urged by counsel upon our 
attention, and finding no error respecting them we must af- 
firm the judgment. 

JUDGMENT AFFIRMED. 
16 
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THomas JONES, PLAINTIFF IN ERROR, V. THE STATE, EX 
REL, CLARA M. GIBSON, DEFENDANT IN ERROR. 


Bastardy: costs. One J. was tried under the bastardy act, and 
the jury returned a verdict of not guilty. The court therefore 
rendered judgment against him for the costs incurred by him. 
Held, That as the proceeding was in the nature of a civil action 
to enforce the performance of a civil and moral obligation, the 
support by a father of his child, the court had authority, under 
sec. 623 of the code, to apportion the costs. 


Error to the district court for Clay county. Tried be- 
low before WEAVER, J. 


Laird & Smith and John D. Hayes, for plaintiff in error. 
C. J. Dilworth, Attorney General, for defendant in error. 
By THE Court. 


In the year 1877, the plaintiff was arrested under the 
bastardy act, and was bound over to appear at the next 
term of the district court. The case was continued for 
some time at his request, but in November, 1878, a trial was 
held, which resulted in a verdict of not guilty. A motion 
for a new trial was filed on behalf of the state, which was 
taken under advisement until the next term of the court. 
At the next term the motion was overruled, and judgment 
entered on the verdict, and that the plaintiff pay the costs. 

The error assigned is, that the court erred in rendering 
judgment against the plaintiff in error for costs. Proceed- 
ings under the bastardy act are in the nature of a civil 
action to enforce the performance of a civil and moral obli- 
gation—the support by a father of his child. - Coétredl v. 
The State,9 Neb., 125. It is not necessary to bring the 
action in the name of the state, but it may be instituted in 
the name of the prosecuting witness. 
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Sec. 620 of the code provides that a party shall be al- 
lowed his costs of course in actions for recovery of money 
only, or for specific real or personal property. 

_ Sec. 621 provides in what cases a plaintiff shall not re- 
cover costs, if the damages sustained be under five dollars. 

Sec.’ 622 provides that costs shall be allowed a defendant 
of course on any judgment in his favor in any of the cases 
mentioned in sections 620 and 621. : 

Sec. 623 provides that in other actions “the court may. 
award and tax costs, and apportion the same between the 
parties on the same or adverse sides, as it in its discretion 
may think right and equitable.” This proceeding being in 
the nature of a civil action, and the court having author- 
ity to apportion the costs, the judgment is affirmed. 


JUDGMENT AFFIRMED, 


Ira A. PFARSON, PLAINTIFF IN ERROR, V. THE Kan- 
saS MANUFACTURING Co., DEFENDANT IN ERROR. 


1. Practice: JURISDICTION IN PERSONAL ACTIONS! SERVICE OF 
suMMoNs. An action against the maker and several endorsers 
of a promissory note may be brought in any county where 
any one of the parties defendant resides, or may be summoned. 
And when so brought, the court is authorized to issue its sum- 
mons to any other county in this state, for service upon any of 
the parties found there, and by such service acquires jurisdic- 
tion of the persons so served, although it may be afterwards 
ascertained that the defendant summoned in the county where 
the action is pending, is not liable as indorser, but only as 
guarantor. 


-2, Jurisdiction given by appeal. An appeal froma judg- 
ment ina personal action gives the appellate court jurisdiction 
of the appellant regardless of whether the lower court had ac- 

’ quired jurisdiction over him or not. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 
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Brown & Ryan Brothers, for plaintiff in error. 
W. J. Lamb, for defendant in error. 


Lake, Cu. J. 


This is a proceeding in error to reverse a judgment of 
. the district court for Lancaster county. The action origin- 
ated in the county court of said county, and was brought 
by the defendant in error against W. F. Sherman, as ma- 
ker, and three other persons, including the plaintiff in 
error, as endorsers of several promissory notes. Of these 
defendants, one only, C. C. Pace, was found and summoned 
in Lancaster county. The plaintiff in error was found 
and served in Jefferson county in this state, whither a sum- 
mons was sent for that purpose. In obedience to the com- 
mand of the writ, Pearson appeared, and a trial was had 
resulting in a judgment against him, from which he duly 
appealed to the district court, where a like result was 
reached. 

The only ground of alleged error, and on which it is now 
sought to have the judgment of the district court reversed, 
is, that the county court, by the service of its summons in 
Jefferson county, acquired no jurisdiction over the person 
of the plaintiff in error. And this ground is taken upon 
the assuniption, simply, that the defendant Pace, who alone 
was served with the summons in Lancaster county, although 
sued as endorser, was in reality liable only as guarantor, 
and therefore improperly joined as a defendant in that 
action. The argument of the counsel for the plaintiff in 
error amounts simply to this, that inasmuch as Pace, al- 
though nominally an endorser on the notes, was really lia- 
ble only in the capacity of a guarantor, and therefore, 
under the rule announced in the case of Mowery v. Mast, 
9 Neb., 445, not liable to be proceeded against jointly with 
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the maker and endorsers, if he objected, the action was not 
properly brought in Lancaster county, and therefore there 
was no authority for sending the summons to Jefferson 
county. To all this we answer, that the jurisdiction of a 
court to take cognizance of a plaintiff’s claim, or its author- 
ity to issue process, and bring parties before it to answer, 
does not depend upon the contingency of their finally be- 
ing adjudged liable as charged. Pace wasa resident of 
Lancaster county; he appeared to be an, endorser on the 
notes, and was charged as such; the action was therefore 
properly brought against him and the maker and other en- 
dorsers jointly, and the plaintiff in error properly served 
with summons in Jefferson county, without regard to what 
the liability of the several defendants might on the final 
trial be found to be. The authority for sending the sum- 
mons to Jefferson county is found in section 65 of the civil 
code, which provides that: “When the action is rightly 
brought in any county, according to the provisions of title 
four, asummons shall be issued to any other county against 
any one or more of the defendants, at the plaintiff’s re- 
quest.” The action was “rightly brought” in Lancaster 
county, according to section 60, title four of the code, which 
declares in express terms that actions like this one “ must 
be brought in the county in which the defendant or some 
of the defendants reside or may be summoned.” 

But it is wholly unnecessary to trouble ourselves with 
what occurred in the county court prior to the entry of 
judgment there; for regardless of it all, it is very clear 
that the district court, whose judgment alone we are now 
dealing with, had jurisdiction over Pearson, and was given 
it by his own voluntary act—that of appeal. By his ap- 
peal he vacated the judgment of the county court, and 
brought the case within the jurisdiction of the district 
court, thereby subjecting himself to such judgment, under 
the law, as the facts of the case warranted; that the facts 
warranted the judgment which the district court gave, is 
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doubtless true, for the reason that no complaint is made on 
that score. There is no error in the matter complaiaed of, 
and the judgment will be affirmed. 


JUDGMENT AFFIRMED, 


Su.as H. BurNHAM, PLAINTIFF IN ERROR, V. DOOLITTLE 
& GORDON, DEFENDANTS IN ERROR. 


Attachment: GARNISHMENT: EQUITY OF REDEMPTION LIABLE TO. 
The equity of redemption in mortgaged or pledged personal 
property, even after condition broken, is such an interest as, 
in this state, may be reached by attachment or garnishment be- 
fore judgment, and by garnishment after judgment in aid of 
execution. 


Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


Wales Frank Severance, for plaintiff in error. 


1. Summons should have been quashed. Humphrey v. 
Candee, 2 Cow., 509. Burgess v. Stilt,12 How. Pr., 401. 

2, The equity of redemption cannot be reached by 
garnishment. Drakeon Attachment, secs. 560,561. Wil- 
liams v. Railroad, 36 Maine, 201. Hassie v. God With 
Us, 35 Cal., 378. 


Samuel J. Tuttle, for defendant in error, cited: Finnell 
v. Burt, 2 Handy, 207. Casly v. Fenstemaker, 14 Ohio 
State, 457. Faulkner v. Meyers, 6 Neb., 418. Wheeler 
v. Newbold, 16 N. Y., 392. 


LAKE, Cu. J. 


This petition in error presents two questions. First. 
Was the motion to quash the summons in garnishment 
properly overruled? Second. Was the plaintiff in error 
rightly held as garnishee? : 
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The first of these questions might well be disposed of 
by applying a rule of practice that a voluntary appearance 
is a waiver of all defects in the original process. Orowell 
v. Galloway, 3 Neb., 215. Kane v. The People, 4 Id., 
509. Or it might be disposed of under the rule of the 
statute, that: “No proceedings against such garnishee or 
garnishees shall be quashed, or such garnishee or gar- 
nishees discharged, by reason of any informality or irreg- 
ularity merely of the affidavit, or summons provided for 
in this article.” . Sec. 247 Comp. Statutes, 563. But we 
prefer to place our decision upon the ground that the sum- 
mons was regularly issued, and sufficient to give the court 
jurisdiction of the person of the garnishee, even under the 
most technica] rule of procedure. 

The objection to the summons was simply that the “ affi- 
davit on which the procedure is based is insufficient in not 
establishing that the garnishee has property of, or is in- 
debted to defendant; and that” * * * “it is not en- 
titled in any court, proceeding, or cause.” 

This objection is based in part upon the supposition that, 
to properly institute a proceeding of this kind, the affida- 
vit must necessarily show that the person to be summoned 
has property of the judgment debtor in his possession or 
under his control, or is indebted to him, and that a state- 
ment of mere belief, without more, will not answer. Re- 
ferring to the statute, however, we find that nothing further 
is required to be stated than that the judgment creditor 
“has good reason to and does believe that any person or 
corporation (naming them) have property of and are in- 
debted to the judgment debtor.” Upon the filing of an 
affidavit, stating such belief, it is provided that the proper 
officer “shall issue a summons as in other cases, requiring ~ 
such person or corporation to appear in court and answer 
such interrogatories as shall be propounded to him, it, or 
them, touching the goods, chattels, rights, and credits of 
the said judgment debtor in his, its, or their possession, or 
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control.” Sec. 244, Comp. Statutes, 562. Mere belief, 
therefore, is all that the statute contemplates, and conse- 
quently all that courts have the right to exact in affida- 
vits of this kind. If it had been intended that’ the facts 
and circumstances inducing such belief should be given, 
and their sufficiency determined by the court, it is but rea- 
sonable to suppose that language altogether different from 
this would have been employed. 

The other point of this objection, viz., that the body of 
the affidavit was without a title, is merely technical. In 
the affidavit it is clearly averred that it was a transcript of 
the record of the writ of Doolittle & Gordon v. W. San- 
ford Gee, that had been filed in the district court, and it 
was against “the property of the said W. Sanford Gee” 
that the garnishment proceeding was directed. Besides, 
the affidavit was endorsed, “Doolittle & Gordon against 
W. Sanford Gee,” and this is also the endorsement of the 
summons served upon the person garnished. There could 
not have been, therefore, any possible doubt as to the case 
in which it was intended to use the affidavit, nor as to the 
persons sought to have affected by it. There was nei- 
ther uncertainty nor ambiguity in any particular, and we are 
aware of no purpose that would have been better served by 
prefixing the title of the cause to the body of the affidavit. 

The only remaining question is whether the judgment 
debtor’s equity of redemption, or interest in the two prom- 
issory notes, could be reached and held by the process of 
garnishment? It raust be conceded that according to most 
of the cases bearing upon this question, it could not. -1 
Wait’s Actions and Defences, 422, 423. Following this 
. general current of authorities, we held in Peckinbaugh v. 
Quillin, 12 Neb., 586, that it is only when a mortgagor 
of goods has the right of possession for a definite period 
that he has an attachable interest in them, This rule did 
not influence the result of that case, however, for the rea- 
son that the property was insufficient to satisfy the mort- 
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gage debt. But in view of our attachment law, and the 
ruling of the supreme court of Ohio on a statute from 
which ours was copied, and upon more mature reflection, 
we are now satisfied that whatever interest a mortgagor of 
chattels may have in them, in this state, may be reached 
by seizure under a writ of attachment at any time while 
in his possession, and by means of the process of garnish- 
ment if they have passed into the hands of the mortgagee. 
And to this extent our opinion in the case of Peckinbaugh 
v. Quillin must be modified. In the case of Carty »v. 
Fenstemaker, 14 Ohio State, 457, which arose under a stat- 
ute just like our own respecting this matter, it was distinctly 
held that the interest of a mortagor of chattel property in 
' possession of the mortagor, after condition broken, was 
attachable. The seizure of the property under the order 
of attachment, it was said, “creates a lien in favor of the 
attaching creditor upon the interest of such mortgagor.” 
Now the interest of a mortgagor in property thus circum- 
stanced, as to the mortgagee, is but the equity of redemp- 
tion, or what may remain after the mortgage debt is paid, 
And if this interest be liable to attachment, as there held, 
it seems to follow necessarily, that where property covered 
by a mortgage has passed into the hands of the mortgagee, 
the equity of redemption may be reached by garnishment, 
which is nothing but a species of attachment whereby prop- 
erty rights, which the officer holding the order “cannot 
come at” and take into his possession, may be brought 
within the jurisdiction of the court, and by its judgment 
subjected to the payment of the owner’s debts. 

On this pvint the supreme court of Ohio, in deciding 
the case before referred to, said: “The order of attach- 
ment designates the classes of property it is designed to 
subject; but where the possession and claims of other par- 
ties are such as to obstruct or prevent its execution by the 
officer directly upon the property, another mode of execu- 
tion is provided, which is to charge such parties as gar- 
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nishees, and thus as effectually appropriate, indirectly, the 
interest of the defendant to the judgment the plaintiff may 
recover, as if the condition of the property had admitted 
of the officer doing so directly.” 

Having arrived at the conclusion that an equity of re- 
demption is such an interest as may be reached by means 
of the process of attachment or garnishment before judg- 
ment, it only remains for us to determine whether the rem- 
edy afforded by the statute giving the right of garnishment 
after judgment, in aid of execution, was intended to be any 
less effective or complete in this respect. Referring to the 
statute, secs. 244 and 245 of the code of civil procedure, 
we find that persons so garnished are required to appear 
“and answer such interrogatories as shall be propounded” 
* * * “touching the goods, chattels, rights, and credits 
of the said judgment debtor,” etc. Also, that “said gar- 
nishees shall be held liable in all respects as in cases of 
garnishees before judgment.” 

It would seem that the words here used—particularly 
“rights and credits,” concerning which such garnishees 
must make disclosure, are sufficiently comprehensive to 
include the right_of redemption in mortgaged or pledged 

_ personal property, even without the supplementary declara- 
tion that the liability shall be the same as that of “gar- 
nishees before judgment.” With that declaration, the 
matter is made to our minds perfectly clear, and we must 
therefore hold that whatever interest the judgment debtor 
had at the date of the service of the summons in garnish- 
went in the two notes held as collateral security, which 
seems to be merely the equity of redemption, or whatever 
may remain of the proceeds thereof after paying the se- 
cured debt, the garnishee is answerable for. 

The rulings of the district court having been in confor- 
mity to these views, its judgment will be affirmed. 


‘ 


JUDGMENT AFFIRMED. 
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Louis HELMER, PLAINTIFF IN ERROR, Vv. Wm. Karu 
REHM ET AL., DEFENDANTS IN ERROR. 


1. Attachment: SALE oF LAND. The sale of land taken in at- 
tachment under an order of court is governed by the same re- 
strictions and regulations as are provided for sales of lands 
under execution. 


2. Ar error in the description of the land, Held, Sufficient 
to justify tne vacation of the sale. 

8. The fact that an order of sale is simply erroneous, is 
not a sufficient ground for setting a sale aside. 

4. : NOTICE: WAIVER. An appearance in court, and filing 


objections to the confirmation of a sale of attached property, . 
is a waiver of defects in the published notice to the defendants. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. The action was one of attachment, 
and the error complained of was in the overruling of a 
motion by plaintiff to confirm the sale of real property 
attached. 


Burr & Marshall, for plaintiff in error. 
M. H. Sessions, for defendants in error. 
Lake, Cu. J. 


I can discover in this record but a single ground on 
which the refusal of the court to confirm the sale can be 
sustained, and that is the error in the description of the 
land found in the published notice given by the sheriff; 
and this is not one of the grounds of objection urged by 
counsel against the sale. 

The land attached and ordered sold by the judgment 
was the north half of the south-east quarter of section 
thirty, in township twelve north, range five east; and this 
is the tract which the sheriff returned as sold under a no- 
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tice given on the 9th of April, of a sale to take place on 
the 10thof May, 1881. Referring to the notice, it is found 
that the description of the land to be sold was the north 
half (N.4) of the south-west quarter (S. E. 4) of said 
section. 

The sale of attached lands under an order of court is 
governed by “the same restrictions and regulations as if 
the same had been levied on by execution.” Civil Code, 
§ 228. One of these regulations is, that notice shall be 
given of the time and place of sale, as provided in § 497; 
and another, that the court shall carefully examine “the 
proceedings of the officer” in making the sale, and if sat- 
isfied that it has “in all respects been made in conformity 
to the provisions” of the statute on that subject, an order 
of confirmation may be entered. 

This notice was clearly defective. It is true that the 
abreviated number, in parenthesis, is correct, and possibly, 
might have upheld the sale if the court had seen fit to 
confirm it. But, however this might be, I do not think 
that this court would be warranted in saying that, with 
such a notice, there was an unlawful exercise of the super- 
visory control given to the district judge over sales, in set- 
ting this one aside. The fact that this objection was not 
brought to the attention of the judge by counsel did not 
prohibit him from taking cognizance of the defect and act- 
ing upon it. It was his duty to examine the proceedings 
of the sheriff, and if not “satisfied” in reason of the 
legality of the sale, it was his duty to set it aside. T am 
not prepared to lay it down as a rule that a notice like 
this one should be upheld as against the judgment of the 
court to which it was first presented for approval. 

The first three objections urged against the sale go to 
the jurisdiction of the court to render the judgment. The 
judgment may have been erroneous for the reasons stated 
in these objections; but it was not void, aud was ample to 
uphold a sale of the attached property. Even if there 
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were defects in the publishcd notice to the defendants of 
the commencement of the action, they were cured by their 
voluntary appearance in contesting the sale. 

So, too, of the fourth objection. This was that the land 
was not attachable. Even if this were so, a motion to set 
the sale aside simply was not the way to correct the wrong. 
With the sale vacated the judgment directing a sale still 
stands, by which another can be made which may be effec- 
tual to pass the title to the purchaser. The proper step to 
reach the root of the matter in such case would be to move 
to set the judgment aside and be let in to defend, or to ob- 
tain-a reversal of it by proceedings in error. The mere set- 
ting aside of the sale affords no permanent advantage. 

The fifth, sixth, seventh, and eighth objections are al- 
ready practically and sufficiently answered by what has 
been said of the other. They were not well taken. The 
defendants have made a voluntary appearance, and the 
sale of the attached land could be properly made only in 
the manner provided for sales of real estate under an or- 
dinary execution, 


JUDGMENT AFFIRMED. 


CATHARINE TOWLE ET AL., PLAINTIFFS IN ERROR, V. 
CuarLes B. HOLT ET AL., DEFENDANTS IN ERROR. 


1. Taxes: REDEMPTION FROM TAX SALE: IMPROVEMENTS. The 
provisions of sec. 104 of the revenue law of 1869, requiring 
the land-owner, before a decree is rendered against a person 
holding under a tax deed, to pay such person ‘* the full value of 
any and all improvements put upon said land by the purchaser 
at tax sale, or his heirs or assigns,”’ are in addition to the rem- 
edy provided by the act for the relief of occupying claimants, 
and must be complied with before the Jand-owner is entitled to 
possession of the premises. 
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: ASSESSMENT: PLEADING: BURDEN OF PRooF. Where a 
platntiff admits in his reply that certain real estate was assessed, 
but alleges that such assessment was illegal, the burden of proof 
is upon him to show such illegality. 


8. Tax deed: DESCRIPTION. Two separate and distinct tracts of 
land may be included in the same tax deed, and such joinder 
in the deed will not necessarily raise a presumption that such 
tracts were sold in gross. 


4. : LIMITATION. A tax deed must be valid on its face to 
entitle the party claiming under it to the benefit of the special 
limitation of the revenue law. 

6. : REDEMPTION. Under the revenue law of 1869, the land- 


owner must pay all taxes paid by the purchaser at tax sale, 
having a tax deed, with interest thereon, before he is entitled 
to judgment for the possession of the land. 


Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


A, H. Babcock and J. H. Broady, for plaintiffs in error. 


Including two separate and distinct tracts in deed creates 
no presumption that they were assessed and sold as one 
_tract. Laws of 1869, § 62, p. 203. Nelson v. Rountree, 
23 Wis., 871. Silliman v. Frye, Gilm., 664. The deed 
was admissible. As to seal, see Huey v. Van Wie, 23 Wis., 
613. Putney v. Cutler, 11 N. W. R., 437. Greenleaf on 
Evidence, § 503. Gen. Stat., § 32, p. 237. On limitation ‘ 
of actions, cited Cooley on Taxation, 376. Blackwell on 
Tax Titles, § 564. Angell on Limitations, § 22. Scot v. 
Hickox, 7 Ohio State, 93. Bradstreet v. Huntington, 5 
Peters, 402. Jackson v. Diffendorf, 3 Johns.,2€7. Grif- 
fins v. Totinham, 1 Watts & Serg., 488. Burroughs on 
Taxation, 348. Pillow v. Roberts, 13 How., 472. On 
admission of evidence of rents and profits, cited: Sedgwick 
& Wait on Trial of Title to Land, § 678. Nixon v. Porter, 
. 88 Miss., 401. Davis v. Lark, 30 Wis., 308. Jackson v. 
Loomis, 4 Cow., 168. As to improvements, cited: How- 
ard v. Lamaster, 11 Neb., 582. 
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R. W. Sabin and J. A. Smith (Walter J. Lamb with 
them), for defendants in error. 


Deed was properly excluded. Blackwell on Tax Titles, 
401. Carlisle v. Longworth, 5 Ohio, 369. Jones v. De- 
vore, 8 Ohio State, 430. Haller v. Bluco, 10 Neb.y 36. 
Miller v. Hurford, 11 Neb., 8838. Grimm v. O'Connell, 
54 Cal., 523. Cooley on Taxation, 324. Atkins v. Kin- 
nan, 10 Wend., 240. Lain v. Cook, 15 Wis., 446. Masey 
v. Clabaugh, 1 Gilm., 26. Smith v. Hileman, 1 Scam., 
323. Harrington v. City of Worchester, 6 Allen, 578. 
Ferris v. Coover, 10 Cal., 652. Mayor. Haynie, 50 Cal., 
73. As to description of two tracts in one deed, see Hall 
v. Dodge, 18 Kan.,279. Waiker v. Moore, 2 Dillon, 256. 
Statute of limitations does not run. Sutton v. Stone, 4 
Neb., 319. Waterson v. Devoe, 18 Kan., 223. MceGav- 
ock v. Pollock, 13 Neb., 536. Howard v. Lamaster, 11 
Neb., 582. Cogel v. Raph, 24 Minn., 197. Wofford v. 
McKinnie, 23 Texas, 36. Rents and profits. Dungal v. 
Van Phul, 8 Towa, 269. Wolcott v. Townsend, 49 Iowa, 
456. Improvements. Buchanan v. Dorsey, 11 Neb., 376, 


MAXWELL, J. 


This is an action to recover possession of the S. E. } of 
section 27, T. 4, R. 6 E., in Gage county, and for the rents 
and profits of thesame. The defendants below madea num- 
ber of defenses, among which, after a denial of the plain- 
tiff’s title, they claim to be owners of said land under a 
tax deed to one Towle, dated November 28, 1873; that 
said Towle took possession of said land under said deed, 
and cultivated and improved the same, and had open, ex- 
clusive, notorious, adverse possession thereof for more 
than three years under said deed, and thereby acquired a 
complete and perfect title to the same. There is also an 
allegation that he paid taxes thereon amounting, with in- 
terest, to the sum of $600. The plaintiffs, in their reply, 
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deny in substance the new matter contained in the answer, 
but say: “That a pretended assessor of the pretended pre- 
cinct in which said land was situated, on or about the first 
day of April, a.D. 1870, made a pretended assessment of 
said, lands for the year 1870, by copying a pretended as- 
sessment roll of said Gage county, for the year 1869, and 
in no other way; that said pretended assessor, who made 
said pretended assessment of said premises, did not take 
and subscribe an oath to perform the duties of assessor in 
and for said precinct for said year, as required by law, or 
in any manner, nor did he list or have listed said property 
or any property for taxation of said precinct for the year 
1870.” This will be adverted to hereafter. There is no 
denial, except in a general way, that the defendants paid 
the taxes as stated in the answer. On the trial of the 
cause, a verdict was returned in favor of Holt and Sabin, 
for the possession of the land and for the sum of $515.60 
rents and profits, and the defendants were allowed nothing 
for their improvements, nor for taxes paid. 

Tt appears from the record that Albert Towle purchased 
the land in controversy at public sale in 1871, for the taxes 
due thereon in the year 1870; that in November, 1873, 
and after the time for redemption had expired, he obtained 
a tax deed for said land; that the entire tract at that time 
was unbroken prairie, and that he broke up and cultivated 
about 125 acres of the same. All the testimony tends to 
show that the entire value of the rents and profits was de- 
rived from that portion of the land broken up by Towle. 
Charles L. Schell, a brother-in-law of Sabin, called for 
the plaintiff below, testified: “I would put such tillable 
land at $2 to $2.50 per acre, cash rent. I don’t know 
whether it was all under cultivation.” R. W. Sabin, one 
of the plaintiffs below, testified: “The east half of the 
south-west quarter is mostly broken, probably all of it; 
there may be a little over 120 acres broken.” These wit- 
nesses were the only ones produced by the plaintiff. 
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The condition of the case therefore is this: Towle pur 
chased the land at tax sale and obtained a deed for the 
same. He thereupon broke up about 126 acres, and culti- 
vated the same up to the time of his death, which occurred 
in 1879, and paid the taxes due thereon; that since the 
death of Towle, his heirs, who were the defendants below, 
have received the rents and profits for which the judgment 
for $515.60 was rendered against them, while they were 
not permitted to recover for taxes paid, nor for the costs of 
the breaking, which produced the rents and profits. Can 
such a judgment be sustained? 

The case must be governed mainly by the provisions of 
the revenue law of 1869. Section 104 of that act reads as 
follows: “Deeds hereafter exeguted by the county treas- 
urer for real estate sold for taxes shall be prima facie evi- 
dence, in all controversies and suits in relation to the rights 
of the purchaser, his heirs or assigns, to the land thereby 
conveyed, of the following facts : 

First. That the land conveyed was subject to taxation, 
and had been assessed at the time and in the manner re- 
quired by law. 

Second. That the taxes were not paid at any time be- 
fore the sale. 

Third. That the lands conveyed had not been redeemed 
from the sale at the date of the deed. 

Fourth. That the land was advertised for sale in the 
manner required by law. . 

Fifth. That the land was sold for taxes as stated in the 
deed. 

Sizth. That the grantee in the deed was the purchaser, 
or his or her assignee. 

' Seventh. That the sale was conducted in the manner 

“ required by law, and this shall apply as well to private as 

to public sales made by the treasurer for taxes; and in all 

_ suits involving thé title to land claimed and held under 

and by virtue of a deed executed by the treasurer as afore- 
17 
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said, the party claiming adverse title shall be required 
to prove, in order to defeat the said title, either that the 
land was. not subject to taxation at the date of the sale, 
that the taxes had been paid, that the land had never been 
assessed for taxation, that the land had not been adver- 
tized for sale as required by law, or that the same had been 
redeemed according to the laws of the state, aud that such 
redem :tion was made for the use and benefit of persons 
having the right of redemption under the laws of this 
state; and in no event shall a decree or judgment be ren- 
dered against the purchaser until the claimant shall have 
paid to said purchaser, his heirs or assigns, the full value 
of any and all improvements he has put upon said real 
estate, which shall be determined by arbitration accord- 
ing to the laws of this state, or by trial by jury in any 
court cf competent jurisdiction, and shall also have paid 
over to the county treasurer for the use of the purchaser, 
in case judgment be rendered against him, the amount 
necessary to redeem the land at that date, at the same rates 
as provided by Iuw in cases where the land is redeemed 
within two years from the date of sale; provided, that 
no person shall be compelled to pay for any improvements 
made prior to the date of the treasurer’s deed.” 

These provisions are applicable to all cases where im- 
provements have been made under tax deeds, and are in 
addition to the remedy given by the occupying claimant’s 
act. To entitle the party to recover it is not necessary 
that his tax deed should be valid, because if that was the 
case he would need the aid of no statute to enable him to 
recover for his improvements, as he would have the entire 
title. 

The tax deed was objected to: First, Because it does not 
appear that the land was subject to taxation, or had been 
assessed at the time and in the manner requirel by law. 
These objections were sustained and the deed ‘excluded. It 
does appear from the evidence of the plaintiff below, that 


to 
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the ]and was entered by Charles B. Holt, prior to 1869, 
and that a patent for the same was issued in that year, so 
that it is clear that the lands were taxable. 

The second objection is untenable, because the plain- 
tiffs below admit in their reply that the land was assess-, 
ed. It is true, it is called a pretended assessment, but 
having admitted the assessment, the burden of proving 
its invalidity is upon them. Miller v. Hurford, 13 
Neb., 13. The court therefore erred in sustaining these 
objections, — 

It was also objected that the deed did not recite the 
place of the sale of the land. This we find on examina- 
tion to be true. 

In Haller v. Blaco,10 Neb., 36, it was held by a ma- 
jority of the court that the failure to recite in a tax deed 
the place of sale of land sold at public tax sale was a 
fatal defect. The writer filed a dissenting opinion in that 
ease, andl while he sees no reason to change his views 
therein expressed, still the decision has to some extent be- 
come a rule of property, and if changed at all, it should 
be done by the legislature. This objection therefore was 
properly sustained. 

Objection was made to the deed because two separate 
and distinct tracts of land not contiguous were taxed and 
sold together for a sum in gross, It is a sufficient answer 
to say that it is not sustained by the record. While two 
separate and distinct tracts were included in the deed, es 
the statute provides they may be, yet it does not. appear 
that they were sold together. The court therefore erred 
in sustaining this objection. 

The 4th, 5th, 6th, and 7th objections were too general 
to be considered. 

For the sole reason, therefore, that the deed failed to 
show that the lands were sold at the door of the court 
house, it was properly excluded as evidence of title. It 
was proper to be considered, however, for the purpose of 


bo 
to 
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showing color of title, and that the improvements were 
made under it. 

The defendants below claim that possession under this 
deed for three years entitles them to the benefit of the 

. special statute of limitations provided in the revenue law. 
This question was before the court in Sudéon v. Stone, 4 
Neb., 319, and it was held that to entitle a party to the 
benefit of the special limitation, the deed must conform to 
the statutory requirements. In other words, the deed on 
its face must be valid. Where a party is in actual poases- 
sion under such a deed for the requisite length of time, 
the court will not inquire into mere irregularities in the 
proceedings leading up-to the tax deed. But if the doed 
is not in the form required by the statute, the invalidity 
appearing on the face of the decd, it is mere color of title 
under which a party must retain adverse possession for ten 
years to acquire an absolute title. 

The last question presented is the right of the defend- 
ants below to recover the taxes paid with the interest 
thereon. It will be observed that sec. 104 above quote, . 
required the party claiming the land to pay to the county 
treasurer for the use of the purchaser, in case judgment 
should be rendered agiinst him, the amount uecessary to 
redeem the land at that date, with interest. This is an 
equitable provision. Under our constitution and laws, ail 
property not belonging to the state, or the United’ States, 
or used for charitable or benevolent purposes, is taxable. 
That is, the burdens of taxation are intended to be evenly 
distributed upon all taxable property in the state, and taxes 
are made a lien upon real estat:, from the first day of 
March of each year. At the time of the passage of the 
act in question, there was no inode of enforcing this lien, 
consequently if a party purchised a tract of land at tax’ 
sale aud obtained a deed therefor, and the-title thereafter 

. failed, he would have been entirely without remedy but for 
the above’ provision. The law therefore says in éffect to — 


JANUARY TERM, 1883. 229 
Clark v. Strong. 


the land owner, “you failed to pay your taxes upon your 
land, and because of your default it was sold for said taxes 
and purchased by the person holding the tax deed, who 
has a lien thereon for the same, which is a defense pro 
tanto.” 

In 1875, the section above referred to was amended, 
but the amendment did not affect rights acquired under the 
act,and Mr. Towle having acquired an interest in the land 
by his purchase at tax sale, and tax deed, had a right to 
protect the same by the payment of all taxes thereafter 
lawfully assessed against the land. Holt and Sabin, there- 
fore, in any event must, in addition to the improvenients, 
pay the defendants below the taxes paid with interest 
thereon. The judgment of the district court is reversed 
and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


A. F. CLARK, PLAINTIFF IN ERROR, V. JoHN P. Strona, 
DEFENDANT IN ERROR. 


1. Election contest: apPzaL: sonp. Id a contested election 
case, an appeal was taken to the district court, the bond being 
signed by sureties, but not by the appellant. On motion to 
dismiss, because the bond was not filed by the appellant, sie 
motion was sustained. Held, To be error. 


2. Appeal: costs: sTIPULATION. Where a party enters into a 
stipulation to pay all costs in case no appeal is taken, and fails 
to pay the costs, he cannot insist upon the stipulation to pre- 
vent an appeal. 


Error to the district court for Colfax county. Tried 
below before Post, J. 


J. A. Grimison, for plaintiff in error. 
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Appeal bond. O'Dea v. Washington County, 3 .Neb., 
118. Right of appeal. McCrary’s Law of Election, §§ 
316, 360, 382. Kellar v. Chapman, 34 Cal., 635. Mann 
v. Cassidy, 1 Brewster, 43. People v. Holden, 28 Cal., 
139. 


Phelps & Thomas, for defendant in error, cited: Wells’ 
Law and Fact, § 633. Lydick v. Korner, 13 Neb., 10. 


MAXWELL, J. 


At the general election in November, 1881, the plaintiff 
and defendant were candidates for the office of superin- 
tendent of public instruction of Colfax county, the plain- 
tiff receiving the certificate of election. The defendant 
thereupon contested his election in the couuty coutt, and on 
the trial the court found that 581 legal votes were cast for 
the defendant, and 580 for the plaintiff. Judgment was 
thereupon rendered in favor of the defendant. The par- 
ties then entered into a stipulation, in writing, that the de- 
fendant would pay all costs, which amounted to a very 
large sum, and the plaintiff would uot appeal the cause. 
Whether this stipulation was valid or not is unnecessary 
to determine, as the defendant has wholly failed to comply 
with its terms, and- therefore can claim nothing under it. 
It is a mere accord without satisfaction. 

Within ten days from the rendition of the judgment, a 
bond, not signed by the plaintiff, but by sufficient sureties, 
was duly filed in the county court and approved, and an ap- 
peal taken. In the district court the defendant moved to dis- 
miss the appeal. 1st. Because no proper bond for an ap- 
peal had been filed. 2d. Because the plaintiff had waived 
the right to appeal. The motion was overruled with leave 
to the defendant to file a supplemental motion. The de 
fendant thereupon filed a supplemental motion to dismiss 
the appeal upon the ground that the appeal bond was filed 
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without the plaintiff’s knowledge or consent. Several affi- 
davits were filed to support the motion, which was sus- 
tained and the appeal dismissed. The question to be 
determined is, did the court err in dismissing the appeal 
for the cause stated? 

Sec. 98 of the election law provides that a party against 
whom judgment is rendered may appeal to the district 
court, and shall “give a bond with security to be approved 
by the court.” Sec. 100 is to the same effect, but different 
conditions being made. There is no time designated in 
the statute within which an appeal is to be taken, nor is the 
question of time raised by the motion. The statute does 
not require the appellant to sign the bond, the language be- 
ing similar in meaning to sec. 1007 of the code. The bond 
therefore for the purposes of the motion was in proper form, 
and duly filed and approved. Whether it was filed by the 
direction of the plaintiff or not, he claims the benefit of 
the same, and was endeavoring to prosecute his appeal to 
effect when the cause was dismissed. The act in that re- 
gard may be compared to ratification by a principal of the 
acts of his agent. Proceedings in regard to appeals are 
construed very liberally in order to prese.'ve the rights of 
parties, and prevent a failure of justice, and a party will 
not be deprived of this right, unless through his negligence 
he has failed to take the appeal within the time limited, 
or has failed in some other material matter to comply with 
the law. a 

The judgment of the district court is reversed, and the 
cause remanded for a new trial. . 


REVERSED AND REMANDED, 
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JOHN CLARY, PLAINTIFF IN ERROR, V. THE B. & M. 
R. R. Co., DEFENDANT IN ERROR. 


Railroads: GUARDS AROUND cuTs. A railroad company is not 
required within the limits of a city, to place guards around a 
cut, away from a public thoroughfare, to prevent animals, graz- 
ing near the cut in violation of law, from falling down the bank. 


Error to the district court for Otoe county. Tried be- 
low before Pounn, J. 


C. W. Seymour, for plaintiff in error, cited: 1 Thomp- 
son on Negligence, 300. Young v. Harvey, 16 Indiana, 
314. Bush v. Brainard, 1 Cowen, 78. Hess v. Lupton, 
7 Ohio, 216. Maxwell’s Justice, 361. Fernow v. Du- 
buque R. R., 22 Towa, 528. Barnes v. District, 1 Otto, 
540. 


Marquett & Deweese, cited: Haden v. Rust, 39 Tll., 186. 
Railroad Co. v. Linder et al., 39 Ill., 433. Railroad Co. ». 
Munger, 5 Denio, 256. 2 E. D. Smith (N. Y.), 257, 
Meniges v. N. Y. & Harlem. R. R., 1 Hilton, 426. Rail- 
road Co. v. McKinney, 24 Ind., 288. C, B& QB. R. 
Co. v. Carter, 20 Ils., 391. Hiliott v. Railroad Co., 66 
Mo., 683. Davisv. B. & M. R. R., 26 Iowa, 550. Rogers 
v. R. BR. Co., 26 Iowa, 558. K. P. Ry. Co. v. Landis, 24 
Kan., 406. C. B. R. BR. Cov. Lea, 20 Kan., 353. Rail- 
road Co. v. Lawrence, 13 O.5S., 66. 


MAxwELL, J. 


This is an action by the plaintiff against the defendant, 
te recover for the value of a horse killed by: falling down 
the side of a cut, alleged to have been made by grading the 
cefendant’s road. A demurrer to the petition was sus- 
tain in the court below and the action dismissed. The 
only error assigned in this court is, that the court erred in 
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sustaining the demurrer. The following is a copy of the 
petition: “The said John Clary, plaintiff, complains of 
the said Burlingion & Missouri River Railroad in Ne- 
braska, for that the defendant before and at the time of 
the committing of the grievances hereinafter mentioned, 
to-wit: on the 28th day of July, a.p. 1880, was the owner 
and occupier of a certain railroad running through Ne- 
braska City, Otoe county, state of Nebraska, and the said 
plaintiff further saith that said defendant in constructing 
the track of said railroad running south-easterly of” the 
eastern terminus of Ferry street in Kearney City, now a 
part of Nebraska City, Otoe county, state of Nebraska, 
excavated the ground along the line of said railroad track, 
leaving a high, steep, and dangerous embankment on the 
south-western side of said railroad track at the place de- 
scribed as aforesaid, unprotected, unfenced,’and without 
any safeguards whatever as required by the law of the 
land. And the said plaintiff says that in consequence 
of the negligence and carelessness of said defendant, in 
permitting said high, steep, and dangerous embankment, 
described as aforesaid, to remain and maintain in said uu- 
fenced and unguarded condition, and without safeguards 
of any kind, plain-iff’s horse of the value of seventy- 
five dollars, casually and without fault of the said plaintiff, 
strayed on the night of the day and year aforesaid, in and 
upon the ground occupied by the railroad of the said de- 
fendant as aforesaid, and slipped and fell from the top of 
said high and steep and dangerous embankment, described 
and set forth as aforesaid, down to the railroad track, as 
aforesaid, and was then and there killed by said fall, to 
the damage of said plaintiff in the sum of seventy-five 
dollars. The said plaintiff therefore prays judgment 
against said defendant,” etc. 

We are not aware of any statute in this state requiring 
a railrond company to fence its road within the limit of a- 
city or village. Indeed the statute (Comp. St., 381) ex- 
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pressly excepts the crossings of public roads, and high- 
ways, and towns, cities, and villages, from the operation of 
the act. 

The action therefore must be governed by the principles 
of the common law. 

If an excavation was made so neara public road that 
persons or animals passing along the road might acciden- 
tally fall into the same, it would be the duty of the party 
tuaking the excavation to erect suitable guards to prevent 
such accidents, and upon failure to do so, the party injured 
could recover whatever damages he may have sustained 
from the neglect. Cooley on Torts, 660. Beck v. Carter, 
68 N. Y., 283. B. & O. R. R. Co. v. Boteler, 38 Md., 
563. Davis v. Hill, 41 N. H., 329. Vale v. Bliss, 50 
Barb., 358. Hardcastle v. Railroad Co., 4 H. N., 67, 
Barnes v. Ward, 2. C. & K., 661. But where a party 
makes an excavation on his own land away from a public 
thoroughfare, we are not aware of any case in which it is 
held that a party making the excavation must erect guards 
around the same for the protection of persons or stock 
trespassing on such land. There is no obligation in such 
case. : 

It is claimed that the case of Young v. Harvey, 16 Indi, 
‘ana, 34, supports the plaintiff’s claim. In that case, one 
Harvey commenced digging a well near the line of a street 
upon an uninclosed lot owned by him, and dug the same to 
the depth of six feet, and then abandoned it in an unfin- 
ished condition, and it was uncovered or only partially 
covered. Horses, cows, and hogs were permitted by law 
to run at large in the street. A horse belonging to the 
plaintiff, fell into the unfinished well and was killed. The 
court -held that the plaintiff was entitled to recover the 
value of the horse. The court below had held that the 
action could not be maintained. Thecourt say: “Whether 
it can be or not depends upon the degree of probability there 
was that such an accident might happen from thus leaving 
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exposed the partially dug well; considered perhaps iz con- 
nection with the usefulness of the act or thing causing the 
danger. Dunham». Musselman, 2 Black., 96. If the pro- 
bability was so strong as to make it the duty of the owner 
of the lot, as a member of the community from the danger 
to which the pit exposed its members, in person and prop- 
erty, he is liable to an action for loss occurring through his 
neglect to perform that duty.” 

We think that is a correct statement of the law as ap- 
plied to the facts of that case. But the case is not appli- 
cable to the facts stated in the petition. 

In Dunham v. Musselman, 2 Black., 96, the action was 
for the loss of a horse running at large, which was killed 
by a falling tree which had been set on fire by the defend- 
ant. It was held that unless it was shown that there was 
some degree of probability that the burning down of the? 
tree would have done the plaintiff an injury, there was no 
liability. 

In the case under consideration, the horse was running 
at large in the night time, in violation of the statute, and 
so far as appears was trespassing upon the lands of another. 
The place at which the accident occurred is not alleged to 
have been on or near any thoroughfare, nor does it appear 
that the defendant was under any obligation to erect bar- 
riers at the place designated to prevent an accident to the 
plaintiff’s stock. The petition therefore fails to state a 
cause of action, and:the judgment must be affirmed. 


JUDGMENT AFFIRMED, 
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RayMonD BrotHers & Co., PLAINTIFFS IN ERROR, V. 
Witiiam R. STRINE, DEFENDANT IN ERROR. 


Practice in justices’ court: VACATION OF JUDGMENT. A de- 
fendant having entered an appearance to the action by filing a 
motion for security for costs, but not appearing on the day of 
trial, is not entitled as of right, under sec. 1001 of the code, to 
have the judgment aguinst him set aside. 


Error: WAIver or. Taking an order for leave to plead in the dis- 
trict court after an erroneous reversal of the judgment of a 
justice of the peace, the order being afterwards vacated, is not 
a waiver of the error, nor does it estop a party from prosecu- 
ting error to this court on the judgment of reversal. 


Error to the district court for Otoe county. Tried be- 
low before Pounp, J. 


Watson & Wodehouse, for plaintiffs in error. 


C. W. Seymour, for defendant in error. 


Lake, Cu. J. 


The facts of this case bring it clearly within the prin- 
ciple held in Strine v. Kaufman, 12 Neb., 423. The mo- 
tion for security for costs was an appearance to the action 
and following the decision in that case, tuat where there is 
such appearance by the defendant, he is not entitled, as of 
right, under sec. 1001 of the code, to have the judgment 
against him set aside, the judgment of the district court 
must be reversed, and that of the justice of the peace re- 
instated and affirmed. 

It is urged on behalf of the defendant in error, that be- 
cause the plaintiffs, after the reversal of the justice’s judg- 
ment in the district court, took leave to file a petition (which, 
however, was afterwards vacated by order of the court), they 
thereby waived the error committed against them, and are 
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estopped from proceeding in this court to question the 
correctness of the judgment of reversal. Such possibility 
might have been the effect of taking the order for leave to 
plead, if it had not been afterwards vacated. This, how- 
ever, we do not decide. But, whatever the effect would 
have been had the order remained, we must hold that, be- 
ing set aside, the plaintiffs had the same right to prosecute 
error to this court, asif it had not been made. It was 
not a waiver of the error in the judgment of reversal. 


. JUDGMENT ACCORDINGLY. 


C. W. MarsH ET AL., PLAINTIFFS IN ERROR, V. CARL 
SYNDER, DEFENDANT IN ERROR. 


1. Irrelevant testimony. On the trial of an action for the 
price of » Marsh wind mill, sold with warranty as to its ca- 
pacity for pumping water, the defense being that the mill 
failed to come up to the requirements of the warranty, testi- 
mony showing the worthless character of another mill of the 
same name, and purchased by the witness from the same parties 
from whom the mill in controversy was obtained, is irrelevant 
and inadmissible. 


. 2. Evidence: BILL or ExcePrions. When the judge, in a bill 
of exceptions, certifies that the plaintiffs “introduced evidence 
tending to prove the allegations of the bill of particulars,” 
this will be taken as showing, sufficiently for a proceeding in 
error, that there was evidence enough to submit to the jury, 
and to have warranted a finding in their favor upon the issue 
joined. : 

: EXCEPTION TO ILLEGAL TESTIMONY: WAIVER. Where 
an exception is duly taken to the admission of illegal testimony, 
it is not waived by cross eXamining the witness respecting it. 


Error to the district court for Seward county. Tried 
below before Post, J. 
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MecKillip & Page, for plaintiff in error, cited: Greenleaf 
on Evidence, sec. 51. 1 Wharton’s Evidence, sec. 29, and 
note 3. Mailler v. Propeller Co., 61 N. Y., 312. ALaginn 
v. Railroad, 115 Mass., 240. Gov. ». Campbell, 17 Ala., 
566. McCartney v. The Territory, 1 Neb., 121. Bank v. 
Whinjfield, 24 Wend., 419. Jackson v. Tuttle, 7 Cowen, 364. — 


Norval Brothers, for defendant in error. 


Plaintiffs did noé establish a fulfillment of warranty. 
Schultz v. Lepage, 21 Hl., 159. Berdell v. Berdell, 80 l., 
607. Christ v. Wray, 76 H1., 205. R., Rk. 0 & StL. Rk 
R. Co. v. Rafferty, 73 Ul., 62. Richey’s testimony was 
competent. Brooks v. McDonnell e al., 41 Wis., 139. 
Taylor v. Boggs, 20 O. S., 516. If irrelevant and incom- 
petent, yet by plaintiffs’ cross-examining Richey upon all 
his testimony, and by calling Gerrans to disprove the same 
matter, isa waiver of the error. Cropsey v. Averill, 8 Neb., 
158. 1 Greenleaf Ev.,sec. 421. Flagg v. Mann, 2Sumn., 
487. Donalson v. Taylor, 8 Pick., 390. Burden v. Base 
26 Mich., 165. 


Lake, Cu. J. 


This is a proceeding in error from Seward county to re- 
-- verse the judgment of the district court, affirming that of 
the county court, rendered in an action brought by the 
plaintiffs in error for the price of a Marsh wind-mill, pur- 
chased by the defen-iant in error. 

The sale of the mill was by a written contract, with war- 
ranty as to its working capacity in pumping water. The 
defense relied- on was the failure of. the mill to come up to 
this requirement of the warranty. The error complained 
of in the ruling of the county court was in the admission 
of the testimony of the witness Richey, called by the de- 
fendant, to the effect that a certain other wind-mill, of the 
same name, which he had purchased from the same parties 
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as the defendant purchased his, was a failure, and not 
equal in capacity to another mill, of a different pattern, 
which he had afterwards obtained for use on his farm. 

This testimony was clearly objectionable, and ought to 
have been excluded. The fact that the mill bought by the 
witness was defective, did not tend to prove that the de-- 
fendant’s was a poor one. The only effect of this testi- 
mony was to mislead the jury, and to cause them to infer 
that if Richey’s mill was a failure, that of the defendant 
was probably a fuilure also. In order to have made this 
testimony pertinent to the issue, some material defect, as in 
the design or construction of the mills, which was common 
to both, must have been shown. This, however, was not 
attempted: 

In 1 Phillips on Evidence, 748, it is said “ that no rea- 
sonable presumption cau be formed as to the making or 
executing of a contract by a party with one person, in con- 
sequence of the mode in which he has made or executed 
similar contracts with other persons.” Transactions which 
fall within this class “are termed in law res inter alios acta, 
and evidence of this description is uniformly rejected.” 
And as an example of the application of the rule a case is 
cited where the question was as to the quality of beer to be 
furnished by the plaintiff to the defendant, and it was held 
that evidence could not be admitted of the quality of per 
supplied by the plaintiff to other persons, 

But counsel for the defendant contend that, even if 
this testimony were inadmissible, the judgment should not 
be disturbed, because, as they say, the plaintiff was not en- 
titled to recover without it, there being no evidence of the 
mil] in question coming up to the requirements of the war- 
ranty. If the record justified this assumption, it would 
probably be fatal to this proceeding, for the plaintiffs must 
recover, if at all,on the strength of their own case, and not 
on the weakness of the defendant’s, nor because of the ad- 
mission of erroueous evidence against them. There is no 
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warrant, however, for the assumption that the plaintiffs 
could not, in any event, have recovered. The evidence was 
not all preserved. And the county judge, in the bill of ex- 
ceptions, certifies that the plaintiffs “introduced evidence 
tending to prove the allegations of the bill of particulars,” 
which must, for the purposes of this proceeding, be taken 
as showing that there was evidence sufficient to submit to 
the jury, and to have warranted a finding in their favor 
upon the issue joined. 

Another point made on behalf of the defendant is, that 
although the testimony was inadmissible, the error of ad- 
mitting it was cured by the cross-examination of the wit- 
ness respecting it, and authorities are cited to support this 
view. These cases, however, do not so hold. That of Orop- 
sey v. Averill, 8 Neb., 151, was where, after an exception to 
an errone<us cross-examination, the party excepting not only 
went more fully into the matter on a re-examination, but ac- 
tually gave in evidence the identical bond which the cross- 
examination related to. The case of Donalson v. Taylor, 3 
Pick., 390, was where the objection to a witness, incompetent 
by reason of his interest, was not made until after he had 
been sworn and examined; and it was held that the objec- 
tion came too late. Where an exception is duly taken to 
the admission of illegal testimony, it is not waived by a mere 
cross-examination of the witness respecting it. 

The objection to a reversal of the judgment of the dis- 
trict court, on the ground that the judgment of the county 
court was not final, cannot be sustained. Ifthe judgment 
was not final then the district court had no jurisdiction, 
and the judgment of affirmance was erroneous, for it is 
only final judgments that can be reviewed. 

The judgments of the district and county courts are re- 
versed, and the cause remanded to the district court to be 
proceeded with in conformity to law. 


REVERSED AND REMANDED, 
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TIMOTHY CLARK, PLAINTIFF IN ERROR, V. JEFFERSON 
H. FoxwortTHY, DEFENDANT IN ERROR. 


1. Garnishment in Aid of Exectition. In cases of garnish- 
ment in aid of execution, no personal judgment, based upon the 
testimony of the garnishee, is allowed, but simply an order for 
him to pay the amount admitted to be due and payable from 
him to the defendant in execution. Such an order may be en- 
forced by means of an ordinary execution. 


2. PERSONAL JUDGMENT: Ifa personal judgment is re- 
quired against the garnishee, resort must be had to a personal 
action, as is provided in sec. 225 of the code, in cases of garnish- 

’ ment before judgment. 
8. sumMons. Upon a summons in garnishment, no in- 


dorsement of an amount for which judgment will be taken is 
required.. 


CLARK recovered judgment against Yearnshaw in the 
county court of Lancaster county. Execution issued and 
returned nulla bona. Affidavit for garnishment and sum- 
mons issued to Foxworthy, garnishee. Finding by the 
court that Foxworthy had $227 belonging to Yearnshaw, 
etc., and an order that same be paid into court, and judgment 
that Clark have and recover of and from Foxworthy the 
said sum and costs. The district court, Pounp, J., presid- 
ing, reversed this judgment, and Clark brought the case 
here upon a petition in error. 


A. J. Sawyer, for plaintiff in error. 


John H. Ames and Jefferson H. Foxworthy, for defend- 


_ant in error. 
Lake, Cu. J. 


It appears from the transcript of the proceedings before the 
county judge that, upon the close of the examination of the 
garnishee, a formal judgment was entered against him, in 
favor of the plaintiff in execution, for the sum of two hun- 
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dred and twenty-seven dollars, together with the costs of 
the proceeding. This was clearly erroneous, There was 
no authority at this stage of the proceeding for doing more 
than simply to order the garnishee t6 pay over the amount 
found to be due and payable from him to the defendant in 
execution, upon his own admission, not exceeding, of course, 
the amount due upon the execution and costs of the pro- 
ceeding in garnishment. Sec. 249, code of civil procedure. 
- And this section seems to authorize the enforcement of sucl1 
order, or rather the payment of the money, by means of an 
ordinary execution; in this respect differing from garni=h- 
ment before judgment, wherein no execution can be re >} 
to against the garnishee, except upon a personal judg»nent 
against him in a new and independent action brought by 
the attachment creditor under sec. 225 of the code. 

It is evident that, as before stated, an order for the pay- 
nent of money under sec. 249, can be rightly made and en- 
forced by execution only upon an unqualified admission by 
the garnishee of a present indebtedness, which the execution 
debtor would be entitled to but for the garnishment. If 
the garnishee make any legal or equitable claim to the 
amount in his hands, or if he insists upon his right to re- 
tain it for any lawful purpose, the order cannot be made, 
for in such case the controversy must be determined by 
action, as in garnishment before judgment, so that the con- 
stitutiona! right of a jury trial, secured by sec. 6 of the Bill 
of Rights, may be availed of. 

With this understanding of the law governing the case, 
we need but glance at the testimony of the garnishee to see 
that even an unqualified order for him to pay any definite 
amount at once, would not have been proper. Without 
delaying to particularize, but taking his entire story on the 
witness stand, we must say that.to our minds it is evident 
he did not, even conceding he could have done so, fix upon 
any sum as being then due and payable. As he claimed, 
and seemed to understand the matter, there was a large 
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+ balance of indebtedness in his favor, which he and the ex- 
ecution debtor, prior to the garnishment, had arranged 
should be satisfied out of the money in his hands. He con- 
_ ceded that there might be a small surplus after this was 

_ done, but the nearest he came to fixing its amount defin- 
itely was that it might be from fifty to one hundred and 
fifty dollars. As to the items of theamount due him from 
Yearnshaw, the execution debtor, which were to be paid 
out of this money, but a single one had been definitely de- 
termined, and this was the sum of three hundred and 
seventy-five dollars, agreed to be taken in satisfaction of a 
note calling for seven hundred and fifty dollars. The rest, 
substantially, were open, unsettled accounts, awaiting future 
adjustment. 

Under this sort of showing the garnishee could have been 
ordered to retain and pay over for the use of the execution 
ereditor any surplus found to remain after satisfying his 
own just claims upon the fund. If he failed to do this 
within a reasonable time, or if his disclosures were deemed 
evasive or in any material part unsatisfactory, redress was 
open by means of a personal action given by sec. 245 of the 
code, which provides that in garnishment in aid of execu- 
tion, after the service of the summons, “like proceedings 
shall be had therein, and said garnishees shall be held liable, 
in all respects, as in cases of garnishees before judgment.” 

Quite a large number of points were made and discussed 
by counsel, but all of them we think, including that of the 
indorsement npon the summons of the amount for which 
judgment would be taken, are practically disposed of by 
our holding that a personal judgment in such cases is im- 
proper. As to the indorsement, however, we will merely 
add that upon this sort of summons it is not required ; it is 
entirely inapplicable. It is only in actions for the recov- 
ery of a money judgment that such an indorsement is re- 
quisite, 

JUDGMENT AFFIRMED. 
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JosErH A. BLANCHARD, ADMINISTRATOR, APPELLEE, V. 
WEALTHY ANN JAMISON, ET. AL., APPELLANTS. 


1. Practice: SUBMITTING CAUSE ON PLEADING Where a cause 
is submitted to the court on thy petition, answer, and reply with- 
out evidence, only such matters of defense in the answer as are 
admitted by the reply, either by a fuilure to deny or by admis- 
sion, are to be considered as established. 


REPLY: ADMIssions. An admission ina reply. that 
the title to certain lands mortgaged was at the time of the execu- 
tion of the mortgage in the United Stutes, is not a valid defense, 
provided the mortgagor afterwards acquired title to the same. 


APPEAL from Cass county. Tried below before 
Pounp, J. 


Sam. M. Chapman, for appellants. 
W. F. Chapin, for appellee. 
MAXWELL, J. 


This is an action to foreclose a mortgage upon real estate. 
It is alleged in the petition that on the 12th day of June, 
1873, one Andrew J. Robertson executed three promissory 

notes for the sum of $900 in the aggregate, with interest, 
and delivered the saine to Calvin IT. Blanchard, and to se- 
cure the paymeut of said notes executed a mortgage upon 
the south-west quarter of section twelve, in township ten 
north, range ten east, of the 6th p.m. ; that said mortyage 
was duly recorded in the office of the county clerk of Cass 
county, on the 7th day of August of thet year; that on the 
15th day of April, 1876, Robertson conveyed all his right, 
title, and interest iu said premises to Sarah F. Frisbie, who 
in January, 1877, conveyed it to the defendant. It is also 
alleged that no part of the debt has been paid, and that no 
action at law has been instituted to recover the amount due, 
The prayer is for an ordinary decree of foreclosure. 
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To this petition the defendants, Wealthy Ann Jamison, 
Andrew J. Robertson, and Sarah F. Frisbie filed a joint 
answer, in which they admit the execution and delivery of 
the promissory notes and mortgage mentioned, but allege 
that the mortgage was executed prior to the entry and pur- 
chase of said land from the United States, and that the debt 
was contracted prior to the entry of said land by said Rob- 
ertson. It is also alleged that said notes and mortgage 
were executed and delivered to said Blanchard in consider- 
ation of a homestead filing or.entry upon said real estate, 
when in fact Blanchard did not have a homestead filing or 
filing of any kind upon said real estate or any part thereof. 

The plaintiff demurred to the answer upon the ground 
that the facts stated therein were not a defense to the action. 
The demurrer was overruled, whereupon the plaintiff filed 
a reply, in which he admits that at the time of the execution 
of the mortgage in question the title to the land was in the 
United States, but alleges that said Robertson afterwards 
obtained title to the same by making an additional home- 
stead entry, upon which a patent was issued from the United 
States. He denies that said notes were given for a home- 
stead entry or filing which Calvin H. Blanchard had or 
represented he had on said land, but avers that they were 
given for the improvements on said land, consisting of a 
dwelling house, an orchard, and a large amount of break-- 
ing, which improvements were owned by said Blanchard, 
and sold by him to Robertson, and were of the full value 
of $1,000. The cause was submitted to the court upon the 
pleadings, and a decree of foreclosure rendered in favor of 
the plaintiff for the sum of $1,741.65 and costs. The de- 
fendants appeal to this court. 

The questions presented by the answer are not avail- 
able as a defense separately, either to Mrs. Frisbie or 
Wealthy Ann Jamison, if, as it appears from the record, they | 
‘derived title from Robertson. But the answer being joint, 
any ‘defense stated therein which is admitted in favor of 
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any of the defendants, will be considered. The case be- 
ing submitted upon the pleadings, it is necessary first to 
determine what the issue is. 

See, 134 of the code provides that: “ Every material alle- 
gation of the petition not controverted by the answer, and. 
every material allegation of new matter in the answer, not 
controverted by the reply, shall, for the purpose of the 
action, be taken as true; but the allegation of new matter 
in the reply shall be deemed controverted by the adverse 
party, as upon a direct denial or avoidance. Allegation 
of value, or of amount of damage, shall not be considered 
as true by failure to controvert them.” 

There being no proof in support of the answer, and the 
material facts therein stated, except as to the title of the 
land at the date of the mortgage, being denied in the reply, 
the notes and mortgage are admitted, and the only defense 
established is that Robertson executed the same while the 
title was in the United States. 

In Jones v. Yoakum,.5 Neb., 265, it was held that the 
homestead act does not prohibit the owner of a homestead 
from pledging it voluntarily to secure a pre-existing debt, 
and that the only effect of the statute was to protect the 
debtor against a compulsory payment of such demand out 
of the land. This statement of the law is evidently cor- 
rect, because, although the statute declares that the land 
shall not be liable for debts incurred prior to the patent 
being issued, yet it will not be contended that a convey- 
ance of the land in payment of an antecedent debt would 
be void. 

But it is said that it is against public policy to enforce a 
contract of this kind, being in contravention of the home- 
stead law. 

This question was before this court in the case of Rob- 
inson v. Bateman, 12 Neb., 508, and it was held, after a 
full examination of the authorities bearing upon the ques- 
tion, that where an act is merely prohibited by statute, and. 
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the parties are not in pari delicto, the party upon whom 
no penalty is imposed may, upon the non-performance of 
the contract, maintain an action thereon against his co-con- 
tractor. The saine rule was applied in Simmons v. Yurann, 
11 Id., 516. In the case last cited it is said a case must. 
fall clearly within the prohibition before its enforcement 
will be denied. “As a rule public policy is best subserved 
by requiring a party receiving the labor or property of 
another under contract to pay the price agreed upon for 
the same.” 

There is no penalty imposed by the statute upon the 
person who merely purchases the lands entered by another 
as a homestead under the laws of the United States, all the 
penalties being imposed upon the person selling the same. 
And the same rule, doubtless, will apply to mortgagees. 

The purchaser, therefore, or mortgagee is not in pari 
delicto with the person who enters the land, who cannot be 
permitted to plead his own illegal act as a shield against — 
the payment of property obtained by such contract. Im- 
provements upon the public lands are, by statute in this 
state, a sufficient consideration for a promissory note, and 
an action thereon may be maintained. For aught that ap- 
pears in the record, therefore, there was a-.sufficient con- 
sideration for the notes and mortgage, and the admitted 
facts are not sufficient to defeat the action. If, as is al- 
leged in the reply, the defendant Robertson obtained a 
house, orchard, and large amount of breaking upon this 
land, justice requires that he should pay for the same. 

We have discussed this case as falling within the home- 
stead laws, but the only evidence that the land was entered 
as a homestead is in the reply, and that being new matter 
is denied by the statute and requires proof. It is very 
- clear, that justice has been done, and the judgment must be 
affirmed. 


JUDGMENT AFFIRMED. 
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SYLVESTER ANDREWS, PLAINTIFF IN ERROR, V. EUGENE 
MULLIN, DEFENDANT IN ERROR. 


Appeal from Justice of the Peace. On the facts stated in the 
record, Held, That an appeal would lie from the judgment of 
a justice of the peace to the district court. 


Error to the district court for Saline county. Heard 
below before WEAVER, J. 


E. &. Abbott, for plaintiff in error, cited authorities re- 
ferred to in the opinion. 


T. B. Parker, for defendant in error... 
MAXWELL, J. 


On the 6th day of February, 1882, Mullin brought an 
action against Andrews before a justice of the peace of Sa- 
line county. At the time set for the hearing Andrews ap- 
peared by an attorney and filed a motion to dismiss the ac- 
tion for certain reasons therein stated. The motion was 
overruled, whereupon Mullin demanded a jury, which was 
selected, and summons issued requiring the jurors to ap- 
pear February 10th at one o’clock p.m. 

The transcript shows that at one o’clock p.m. of the 10th 
day of February, 1882, Mullin appeared, but Andrews 
failed to appear, whereupon the jury were impaneled and 
a verdict.rendered in favor of Mullin for the sum of $159, 
upon which judgment was given. Andrews thereupon ap- 
pealed to the district court, where, on motion of Mullin, 
the appeal was dismissed upon the ground that Andrews 
had failed to make his defense before the justice. It is 
claimed that the district court erred in dismissing the ap- 
peal. 

The defendant in the justice court was entitled to one 
hour in which to appear. The justice, therefore, could not 
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lawfully impanel a jury and proceed with the trial before 
2 o'clock p.m. of the day to which the cause was adjourned. 
The only question presented by the record is, did the court 
err in dismissing the appeal? 

In Orawford v. Clendenning, 7 Neb., 474, it was held 
that as the statute specially provides that a judgment ren- 
dered in the absence of a party in a justice’s court may be 
set aside and a trial had on the merits, no appeal will lie 
to the district court until after a motion has been made to 
' get aside the judgment, and a new trial is had. In that 
case it is said: “It seems clearly to be the legislative 
intent that actions in justice’s court must be tried upon 
the merits of both the claim of one party and the defense 
of the other, before an appeal shall be taken to the district 
court; and this rule seems to be reasonable and just, for 
where the law establishes the court in which a party shall 
bring his action, the adverse party should not be allowed 
to disregard the process:of such court, and then select the 
forum of his own choice in which the cause shall be first 
tried upon the merits of the cause. If such a practice were 
permitted, it would defeat the main object for which the 
justices’ courts were established, namely, the trial and dis- — 
posal of causes or controversies with the least possible ex- 
pense to the parties, where the amount involved does not 
exceed one hundred dollars. In the following cases it has 
been held that if a party is duly summoned and fails to 
appear and set up his defense, an appeal will not lie to the 
district court. Brayton v. County of Delaware, 16 Iowa, 
441. Trullenger v. Todd, 5 Oregon, 36. Long v. Sharp, 
5 Id., 448. See Garnet v. Rodgers, 52 Mo., 145. Sam- 
ple v. Gilbert, 46 Ind., 444.” 

This case was approved 1 in Strine v. Kiviabalee, 12 Neb., 
2. 

Section 951 of the code requires the defendant, if re- 
quired by the plaintiff, his agent, or attorney, to file a bill 
of particulars of his claim of set-off. This may be re- 
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quired in all cases, and the evidence of set-off will be con- 
fined to the matters set forth in the defendant’s bill of par- 
ticulars. If the defendant fail to file a bill of particulars 
of his set-off when required to do so, no proof of the same 
can be received either in the justice’s court or on appeal. 

Section 1100 a of the code provides: “ That in all civil 
actions before justices of the peace, in which the defendant 
has been served with summons in this state, it shall not be 
necessary to prove the execution of any bond, promissory 
note, bill of exchange, or other written instrument, or any 
indorsement thereon, upon which the action is brought, or 
set-off or counter claim is based, unless the party sought to 
be charged as the maker, acceptor, or indorser of such bond, 
promissory note, or bill of exchange, or other written in- 
strument, shall make and file with the justice of the peace, 
before whom the suit is pending, an affidavit that such in- 
strument was not made, given, subscribed, accepted, or in. 
dorsed by him.” Comp. Stat., 658. 

This would seem to apply to all actions upon any of the 
instruments named. 

In Strine v. Kaufman, 12 Neb., 423, Crawford v. Clen- 
' denning and Strine v. Kingsbaker were approved; but 
it was held that where the defendant has entered an ap- 
pearance to the action, and absents himself on the day of 
trial, he is not entitled to have the judgment against him 
set aside. It is said: “If after appearance and issue joined, 
a defendant has the power by absenting himself on the day 
of trial to have the judgment set aside once, what is there 
to prevent him from doing so again, or indeed any number 
of times that he may choose?” 

The decision amounts to this, that after a defendant has 
appeared in an action and joined issue, he cannot, by failing 
to appear at the trial and prove his defense, have the judg- 
ment set aside and a new trial awarded. In other words, 
he cannot take advantage of his own neglect. In the case 
at bar the record clearly shows that the trial was com- 
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menced, and for aught that appears concluded, before the 
time in which the defendant was required to appear and 
prove his defense. 

A party cannot be deprived of his rights in this manner. 
The defendant therefore is entitled to an appeal. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


JAMES CHARLES, PLAINTIFF IN ERROR, V. WILLIAM H. 
ASHBY, DEFENDANT IN ERROR. 


Error: JUDGMENT AGAINST EVIDENCE. Where the only questions 
presented to a reviewing court for determination are questions of 
fact, the judgment will be affirmed, unless it is clear that it is 
against the weight of evidence. 


Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


O. P. Mason, for plaintiff in error. 
William H. Ashby, pro se. 
MAXWELL, J. 


This action is brought by the plaintiff against the defen- 
dant, who is an attorney at law, to recover from him the 
sum of $1,528, alleged to have been obtained by fraud and 
misrepresentation. The court below found in favor of the 
defendant, and dismissed the action. The plaintiff brings 
the cause into this court by petition in error. 

It appears from the record that in April, 1879, the plain- 
tiff was in possession of a farm in Gage county, but the 
manner in which he derived title, and the length of time 
he had resided on the premises, do not appear, except 
from inference, It is to be inferred that he purchased the 
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land from one Loomis, giving him a mortgage on the prem- 
ises which was not recorded, and that Loomis was indebted 
in a considerable amount, and judgments had been rendered 
against him which were liens upon the premises; that in a 
sale on execution on one of the judgments, on which there 
was due about the sum of $400, the premises had been sold 
to L. W. Colby, and the sale thereafter confirmed and a 
deed made. The proof shows that in April, 1879, Colby 
commenced an action of ejectment against the plaintiff to 
recover possession of the premises; that the plaintiff there- 
upon employed the defendant to look the matter up and 
make a defense, giving him a retainer fee of $10; that de- 
fendant discovered a judgment for the sum of $1100, which 
was a lien on said premises prior to the lien of the judgment 
under which Colby derived title. This judgment the plain- 
tiff, under the defendant’s advice, purchased for the sum of 
$400, and an execution was issued thereon, and the prem- 
ises sold thereunder, and were purchased by the defendant. 
Before this sale the plaintiff and his wife had conveyed to 
the defendant for the purpose of enabling him to perfect 
the title to the premises, and it was agreed the defendant 
should perfect the title, and have one-half of the premises 
as compensation; that is, he should convey one-half of the 
land by a good and sufficient deed to the plaintiff, and retain 
the remainder. . 
Sometime after the agreement was made the defendant 
proposed to the plaintiff to convey the entire premises to 
him by a good and sufficient deed, provided he would pay 
him the sum of $750. This he agreed todo. The proof 
shows the land was worth from $2,000 to $2,400. The 
defendant obtained a quit claim deed from Colby for the 
premises in question, and in January, 1880, conveyed the 
land to the plaintiff, who then completed the payment of 
the $750, consideration. In March, 1880, Colby com- 
menced certain actions against the plaintiff to recover $500, 
the consideration for the deed made to Ashby. This suit 
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the plaintiff settled by paying Colby the amount claimed. 

He thereupon brought an action against Ashby to recover 

the $500 paid to Colby, the $400 paid for the judgment 

heretofore mentioned, and for costs, taxes, and expenses, 

amounting in the aggregate to the sum claimed. There 

is no question of law involved in the case, the matter for 

determination relating solely to the facts. It is sought on 

the part of the plaintiff to ignore the contract made by him - 
with the defendant for the services rendered, which are 

placed at the sum of $150. The contract is clearly proved, 

and we see no reason for disturbing it. In regard to the 

Colby claim the defendant testifies that Colby was to re- 

ceive nothing, while Colby testifies that he was to be paid 

$500." Whatever the facts may be as between Colby and 

Ashby, the record fails to show a liability on the part of 
the plaintiff to Colby. In other words, the payment, so far 

as appears, was purely voluntary. Had he been compelled 

to pay this sum to protect his property, or did the proof 
show a legal liability on his part to pay the debt, there 

would be no doubt of his right to recover. 

But the burden of proof is on the plaintiff, and he has 
failed in both of these particulars. -The testimony fails to 
show that the defendant was to pay the $400 for the judg- 
ment for $1100 which was purchased, and the fact that the 
plaintiff in January, 1880, and long after the purchase of 
the judgment, paid to the defendant the remainder of the 
$750, without making any claim for this $400 or the costs, 
shows that at that time he did not regard the defendant as 
liable. The plaintiff, whether knowingly or not, seems to 
have purchased encumbered real estate, and in his anxiety 
to free the title from the encumbrance seems to have made 
bargains in relation to the same without any great degree 
of care or certainty. Upon the whole case, as it does not 
appear that the court erred in dismissing it, the judgment 
tnust be affirmed. 

JUDGMENT AFFIRMED. . 


254 SUPREME COURT OF NEBRASKA, 


Cedar County v. Jenal. 


Tue Boarp or County CoMMISSIONERS OF CEDAR 
CounNTY, PLAINTIFFS IN ERROR, V. PETER JENAL FT 
AL., DEFENDANTS IN ERROR. 


1. County Treasurer: PAYMENT OF MONEY TO HIS SUCCESSOR. 
The payment of money in the hands of a county treasurer, at 
the termination of his office, to his successor, can be effectuated 
only by the delivery of that which by the law of the land is 
recognized as money. 


—. The mere delivery of certificates of deposit 
of a banker—no money having been realized from them—even 
if assented to by the successor, is not a payment; nor will it re- 
lieve the outgoing treasurer and his sureties from liability on 
his official bond, for failing to pay over money found to be due 
from him to the county on final settlement. 


Error to the district court for Dixon county, where the 
cause had been removed on change of venue, and tried be- 
fore SavaGE, J. 


Gamble Brothers, W. E. Gantt, W. F. Bryant and C. C. 
McNish, for plaintiff in error, cited: State v. Keim, 8 Neb., 
67. First National Bank v. Gandy, 11 Neb., 431. Wel- 
ton v. Adams & Co., 4 Cal.,37. Dale v. Burleigh, 1 Dak., 
227. Hartwell v. Page, 8 Wis., 53. Burmagim v. Tal- 
lant, 29 Cal., 503. Poorman v, Mills, 35 Cal.,118. Bank 
of Orleans v. Merrill, 2 Hill, 295. Miller v. Austin, 13 
How., 218.  Naglee v. Palmer, 7 Cal., 543. Payne v. 
Gardner, 29 N. Y.,169. Downs v. Phenix Bank, 6 Hill, 
299. Robinson v. Gardiner, 18 Grat., 95. Downs v. 
Pheniz Bank, 6 Hill, 297,299. Perley v. County of 
Muskegon, 32 Mich., 144. ° Young v. Hibbs, 5 Neb., 433. 
EXiott v. Miller, 8 Mich., 132: Ward v. School District, 
10 Neb., 294. State v. Sheldon, 10 Neb., 455. 


B. B. Boyd and W. H. Munger, for defendants in error, 
cited: The State v. Prather, 44 Ind., 287. State v. Gram- 
mer, 29 Ind., 530. 
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Lake, Cu. J. ' 


The action in the court below was brought on behalf of 
Cedar county, to recover from Peter Jenal, late treasurer 
of said county, and the other defendants as sureties on his 
official bond, a sum of money which it was claimed he had 
failed and refused to pay over to L. M. Howard, his suc- 
cessor, at the expiration of his term of office. Although 
the record is exceedingly voluminous, including as it does, 
unnecessari'y, all of the testimony taken in the case, the 
real gist of the controversy is embraced within very nar- 
row limits. 

The defendants, by their answer, admitted that at the 
expiration of Jenal’s term, the amount of money demanded 
was in his hands, belonging to the county; but they alleged, 
in defense, full payment “in the manner required by law.” 
Payment being the only defense claimed, if this failed the 
plaintiff was entitled to judgment as prayed, 

The matter relied on for payment is stated in the answer 
thus: “That on the 14th day of January, 1879, the said 
Peter Jenal, under the express direction of one .Louis M. * 
Howard, who at that time was acting as treasurer of Cedar 
county, Nebraska, and recognized by the plaintiff as the 
successor in office of the said Peter Jenal, did pay of said 
funds to one M. M. Parmer,” (who was a banker at Yank- 
ton, in Dakota territory,) “the sum of three thousand five 
hundred dollars, and received certificates from said M. M. 
Parmer, of said payment, which said Peter Jenal duly de- 
livered to said Louis M. Howard; and said Howard re- 
ceived as payment of the said sum, on the amount to be 
accounted for to the said plaintiff, by reason of the amount 
found chargeable to the said Peter Jenal on the settlement 
with said plaintiff, as set forth in said plaintiff’s petition ; 
which, with the amounts admitted in said petition to have 
been paid, fully satisfies the amount found due at said set- 
tlement.” 
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From this it appears that the payment relied on, more 
briefly stated, was by certificate of deposit purchased from 
Parmer, with the funds in Jenal’s hands, by direction of 
the succeeding treasurer. If in the opinion of the court 
this, as to the county, were no payment, the defense fails, 
and the judgment nuist be reversed. A very large number 
_ of errors are assigned, but all or nearly all of them depend 
upon whether this plea of payment is any defense or not. 
If it be a defense, then the testimony objected to by the 
plaintiff was rightly received, and the instructions to the 
jury properly given; if it be not, then the testimony ought 
to have been excluded, and instructions, substantially as 
requested by the plaintiff, which were refused, given. 

Is the matter pleaded as payment a defense? We think 
not. The bond given by the defendant, on which the ac- 
tion was brought, required Jenal to “promptly pay over to 
the person ‘or officer entitled thereto, all money which” 
might “come into his hands by virtue of his said office,” 
and to “faithfully account for all balances of money re- 
maining in his hands at the termination of his office.” 

Sec. 94 of the revenue act, Gen. Statutes, 930, provides 
that the “treasurer, on going out of office, shall deliver to 
his successor in office all public moneys,” ete., “in his pos- 
session.” And the next section declares that if he “ shall 
fail” * * * “to pay over all moneys with which he 
may stand charged at the time, and in the manner pre- 
scribed by law, it shall be the duty of the county clerk, on 
receiving instructions,” * * * “to cause suit to be in- 
stituted against such treasurer and his sureties, or any of 
them, in the district court of his county.” 

Thus we see that, it being money that was in Jenal’s 
hands, belonging to the county, both the law and his official 
bond united in requiring him to hand that over to his suc- 
cessor. The delivery of Parmer’s certificates was not pay- 
ment, for they were mere promises of a stranger to the 
county to pay money. The payment of money can be ef- 
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fectuated only by the delivery of that which by the law of 
the land is recognized as money. Even if Howard, the 
successor in office, did agree to accept these certificates in 
payment, which, however, he denies, no money having been 
realized from them, it could avail the defendants nothing 
as against the county. In the collection, care, and disburse- 
ment of the revenues in this state, such certificates are not 
recognized at all by the law, and no officer has any right 
whatever to deal in them on behalf of the public. If a 
treasurer invest the public funds in them, he is guilty of a 
highly penal offense. Criminal Code, sec. 124. It would 
indeed be a strange system of laws that would. permit an 
act, denounced as a felony, to be pleaded in bar of an ac- 
tion brought to recover mouey lost by that act. But such 
is not the law. The only way in which it was possible for 
Jenal to have satisfied the law and his bend, and relieved 
himself and his sureties from responsibility as to this money, 
was to have handed it over to his successor in officc. It 
being money which he held on the public account, it was 
money that the law and his bond required him to produce 
and hand over. Nothing else could suffice. 

Such being our view of the law governing this case, it is 
unnecessary to notice the particular errors committed dur- 
ing the trial, in ruling upon the admissibility of evidence 
and in giving instructions to the jury. 

The several rulings complained of were in harmony with 
the view of the law entertained by the judge, and clearly 
expressed in one of the instructions excepted to, which was 
in these words:, “Mr. Jenal testifies that he had the 
aount due from him to the county on deposit in a bank 
at Yankton. That he requested Mr. Howard,” his suc- 
cessor, “‘to go with him to that place and receive the money; 
that Mr. Howard refused so to do, but instructed Mr. Jenal 
to bring him a small portion thereof, and deposit the rest to 
his credit in the same bank. Now if you find that these in- 
structions were given, and in pursuance thereof Mr. Jena] 

19 
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did bring so much of the money as directed, and left the 
rest on deposit in the bank to the credit of Mr. Howard, 
changing the deposit from his name to that of Mr. How- 
ard, aud that this was agreed upon by both Howard and 
Jena] as a payment, and if you further find that the bank 
at that time had sufficient funds, and was able to pay the 
amount of such deposit, then such transaction would be a 
paynient of such amount of $3500.00 to Mr. Howard, and 
you would be obliged to find for the defendant.” 

This instruction, it will be observed, is in direct conflict 
with our views, as above expressed, concerning the duties 
and responsibilities of a county treasurer respecting the 
public funds intrusted to his care. Surely, the learned 
judge presiding at the trial must have overlooked the fact 
that Jenal himself, and not the Yankton banker, was the 
lawful custodian of the money, and the only one to whom 
the county could look for it until handed over to his suc- 
cessor. And that Jenal, the moment he deposited the 
money in the bank, violated the law, and was guilty of an 
act of embezzlement, for which he was not only civilly but 
criminally liable. 

Very clearly to our minds the transaction referred to in 
this instruction was not a payment of the public money by 
Jenal to his successor, nor did it relieve the defendants from 
liability on their bond. The judgment must-be reversed, 
and the cause remanded to the court below, to be proceeded 
with in conformity to this opinion. 


REVERSED AND REMANDED. 
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JoHN H. GRIFFITH, PLAINTIFF IN ERROR, V. HENRY 
W. SHORT, ADMINISTRATOR, AND OTHERS, DEFEND- 
ANTS IN ERROR. 


1 Attzchment: 1EVY: IRREGULARITIES. The sheriff levied an 
order of attachment on certain lands as property of the defend- 
ant. After schedule, appraisement, and return of writ, he applied 
to the court on his own motion for leave to amend his return. 
Without any showing the court granted such leave. Where- 
upon the sheriff canceled his schedule, appraisement, and return, 
and returned said attachment—no property found to attach, 
ete. Held, Not good practice, and that in a proper case this 
court would set aside such cancellation of the original return 
and restore the levy. But Aeld, further, That such error did not 
affect the subsequent proceedings in the case, there being an ap- 
pearance by the defendant. 


2. Promissory Note: sigNaTURE BY MARKS. Action on prom- 
issory note for $1600.00 purporting to be signed by defendant, 
decedent, by mark. Proof, that decedent was very old, infirm, 
and nearly blind; that he owed plaintiff thirty dollars, bor- 
rowed money, for which he was willing to give his note; that 
plaintiff presented the note in suit, representing it to be for said 
sum of thirty dollars, whereupon decedent authorized plaintiff 
to write his name to the note, and then made his mark to said 
signature, without reading the note. After verdict for defend- 
ant, plaintiff assigned for error that he was entitled to juds- 
ment for the thirty dollars, borrowed money, but did not offer 
to amend his petition. Judgment for defendant affirmed. 


Error to the district court for Nuckolls county. Tried 
below before WEAVER, J. 


Royce Wyant, for plaintiff in error. 


W. A. Bergstresser and D. W. Barker, for defendants in 
error. 


Coss, J. 


There was an order of attachment issued in this case, by 
virtue- of which the sheriff attached certain lands as the 
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property of the then defendant, Samuel Griffith, and re- 
turned the same accordingly. He afterwards applied to 
the court for, and obtained, leave to amend his return, and 
thereupon made a return in effect that his original return 
was aul error; and that at the date thereof, as appeared by 
an affidavit, deed, and abstract referred to, and made a part 
of said second return, the property attached was not thie 
property of the defendant, but of one Anna Mary Schmin; 
he therefore returned said order; that after diligent search 
he was unable to find goods or chattels, lands or tenements, 
etc., of the said defendant in his county, whereof to levy, 
etc. 

The plaintiff filed a motion to set. aside said amended 
return, which was by the court refused. While we think 
there is a broad discretion vested in all courts of general 
jurisdiction, in the control of all writs and process issued 
under their authority, yet it was certainly irregular prac- 
tice on the part of the district court to allow the sheriff, on 
his own motion and without a showing, to amend the 
return of the writ of attachment so as to release the prop- 
erty attached, and in a case where it would be conducive to 
the ends of justice to do so, this court would not hesitate 
to reverse the order allowing such amendment, and treat 
the amendment or second return as a nullity. But this 
action of the court had no effect upon the jury in giving 
their verdict, nor is there any connection between it and the 
judgment rendered in the case. ; 

The action was brought on a promissory note for fifteen 
hundred and forty dollars purporting to have been exe- 
cuted by Samuel Griffith by mark, and witnessed by David 
F. Schnavely. Samuel Griffith died soon after the com- 
mencement of the suit, and the defense is made by Abner 
J. Griffith, his executor in the state of Pennsylvania, and 
H. W. Short his administrator in this state. 

The defense is, that the said promissory note was obtained 
by the said plaintiff from the deceased in his life-time by 
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fraud and misrepresentation, in this, that at the time said 
Samuel Griffith signed said promissory note he was indebted 
to said plaintiff in the sum of thirty dollars and no more, 
and was at said time prostrated with sickness, and had been 
so prostrated and confined to his bed with sickness for a 
long time prior thereto,and that as a result of such sickness 
and the advanced age of said Samuel Griffith, he being 
about eighty years of age, he was so weakened and impaired 
in mind and body, that he was utterly incapacitated to trans- 
act any business, and his eye-sight was so affected at that 
time that he was unable to see to-read or write—that the 
plaintiff, who is a son of the said Samuel Griffith, presented 
the said promissory note to him and represented to him 
that it was for thirty dollars, money previously borrowed 
by said deceased from plaintiff, and relying upon said state- 
ment, and without reading said note, said Samuel Griffith 
made his mark thereto, etc. The jury found a verdict for 
the defendant. 

Upon a careful examination of the evidence we are sat- 
isfied that the defense was fully proved. There are no 
briefs by either party. But the plaintiff by his petition in 
error impliedly admits that he could not recover on the 
note, but claims that he should have had a verdict for thirty 
dollars on the pleadings. If he had declared for money 
loaned or money had and received, or even offered to amend 
his petition to that effect, after the testimony was in, he 
might have been entitled to judgment for that amount, but 
he did not. Thejudgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
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ALVIN GALLEY AND OTHERS, PLAINTIFFS IN ERROR, 
v. M. L. Knapp anp F. H. Parker, DEFENDANTS 
IN ERROR. 


1. Practice in Supreme Court. Every case submitted to this 
court for review should contain a transcript of the pleadings 
constituting the issue tried in the district court, otherwise the 
judgment of the court below will be affirmed. 


2. Trial: ANSWER OF WITNESSES: OBJECTION. When upon a trial 
a question is put to a witness and answered, although the 
question or answer, or both, may be afterwards objected to by the 
opposite party, and the objection sustained by the court, unless . 
such answer be suppressed or withdrawn from the jury by the 
court, by order or instruction, such answer may be considered 
by the jury, and, after verdict, will be presumed to have been 
properly considered by them. 


Error to the district court for Nuckolls county. Tried 
below before WEAVER, J. 


H. W. Short, for plaintiff in error. 
D. W. Barker, for defendant in error. 
Coss, J. 


This case was submitted to the court without either 
printed briefs or oral arguments. Upon examination of the 
record we find no pleadings. 

The errors assigned, other than those which are ‘merely 
formal, are, 

Ist. The court erred in ruling out the evidence of F. 
A. Long, and 

2d. The court erred in viling out the evidence of Wil- 
liam C. Overton. 

The record containing no pleadings, this court is entirely 
without knowledge or information as to the issue, to prove 
which those witnesses were called, therefore can only pre- 
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sume that the action of the trial court in the matter com- 
plained of was correct ; but upon turning to the bill of ex- 
ceptions it appears that the objection to the questious 
asked by the defendants in error of these witnesses was-in 
each case made after they had fu!ly answered. Although 
the ‘objections seem to have been sustained by the court, 
yet no motion was made to suppress or exclude the answers 
from the jury, and as the record contains no instructions 
by the court to the jury, it must be presumed that the 
evidence, being before the jury, was fairly considered by 
them. : 

So far as can be ascertained from an examination of the 
bill of exceptions, the question before the jury, was whether 
the date of the note was altered from the 28th to the 30th, 
after or before its signing by the detendanis: in the court 
below. On that point there was a sharp conflict of testi- 
mony, so that it cannot be said that the verdict is unsus- 
tained by the evidence. 

For the above reasons the judgment of the district court 
must be affirmed, 


JUDGMENT AFFIRMED. 


HerMAN SPELLMAN, PLAINTIFF IN ERROR, Vv. Mary A. 
DAVIS, DEFENDANT IN ERROR. 


Married Women. Since the act of 1875 [Luws, p. 88] there is 
-no law of this state subjecting the separate property of a mar- 
ried woman to execution or sale for any debt of her husband 
whatever. s 

Error to the district court for Lancaster county. 
C. O. Whedon, for plaintiff in error. 


Brown & Marshall, for defendant in error. 


264 SUPREME COURT OF NEBRASKA, 


Spellman v. Davis. 


By tue Court. 


This is an action of replevin by Mrs. Davis, against 
Herman Spellman, now plaintiff in error, and Henry W. 
Gable for the detention of a certain house, the property of 
said plaintiff below. 

The defendant, Spellman, answered in the court below, 
denying the facts alleged in the plaintiff’s petition, and for 
a second defense alleging the recovery of a judgment by 
him against Joshua P. Davis, the husband of the plaintiff, 
for the sum of $26.85 and $3.00 costs of suit, in an action 
for a bill of groceries, family goods, and provisions, fur- 
nished to the said Joshua P. Davis and his family while 
the plaintiff was living with him as a member of his fam- 
ily, and which articles were used and consumed by the said 
family. That after the rendition of said judgment, and the 
sume remained in full force and effect,an execution was is- 
sued thereon and placed in the hands of one O. Evans, a con- 
stable of said county, who levied the same upon the house 
in question, and defendant claims to hold said house by 
virtue of said levy, ete. j 

The plaintiff demurred to the second defense in the said 
answer, which demurrer was sustained by the court. A 
trial was had on the first defense to a jury, who found for 
the plaintiff. A motion for a new trial being overruled 
and judgment for the plaintiff, defendant Spellman brings 
the cause to this court on error. 

There is no bill of exceptions in the record, nor brief 
by either party, and as there was no oral argument in the 
case, we can only guess at the question sought to be presen- 
ted by the plaintiff in error. 

The legislature of the late territory of Nebraska, at its 
first session, passed an act exempting the property of mar- 
ried women from execution for the debts of their husbands, 
with certain exceptions, which exceptions, had the said aci 
.been in force at the date of the detention of the house in 
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question, would probably have embraced this case. Said law 
was carried intoall of the codes and revisions of the statutes 
up to and including the general statutes of 1873, but was re- 
pealed by section two of an act, approved Feburary -25, 
1875, on page 88 of the Jaws of 1875. So that at the 
date of these transactions there-was no law subjecting the 
property of a married woman to execution for any debt of 
her husband whatever. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE STATE, EX REL. SAMUEL BEATTY, v. THE Mayor 
AND COUNCIL OF OMAHA ET AL. 


1, Mandamus. ‘To warrant a court in granting 1 mandamus, it 
must be made to appear that the relator has a clear legal right 
to the performance by the respondents of the particular duty 
sought to be enforced, and that he hus no adequate remedy at 
law. 


2. Cities: NuIsanct. Temporary obstructions in a street, which 
are reasonable and necessary for the erection of a building upon 
an adjoining lot,do not constitute a nuisance, provided they 
are not unreasonably prolonged. 


ORIGINAL application for mandamus. 
Redick & Redick, for relator. 

John D. Howe, for respondents. 
‘MaxweE LL, J. 


This is an application fora mandamus to compel the 
mayor and council, the marshal, and street conimissioner 
of the city of Omaha, to remove a certain frame building 
from 12th street in said city. The relator states in his 
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application that he is a saloon keeper in said city; “that 
on or about the Ist of February, 1880, he procured a lease 
of the building then and now standing on the west side of 
12th street, between said Farnham and Douglas streets, 
and on the corner of the alley, for — years from that date; 
that he took out his license as required by law, and-at a 
great expense fitted up said building, placed therein a 
large stock of ‘goods, and engaged in the retail liquor and 
cigar business, and soon built up a large and lucrative 
trade, which was constantly increasing until the date of 
the grievances hereinafter stated. * * * That on or 
about the Ist day of March, 1882, the Nebraska National 
Bank, a corporation organized under the national banking . 
act of the congress of the United States, purchased a large 
building, 132 feet in length and twenty-two feet in width, 
then standing on the north-west corner of Farnhamand 12th 
streets, and on lot 8, in block 121, and unlawfully moved 
the same out over the sidewalk into said 12th street, so 
that the same occupied about twenty-four feet of said 
strect for a distance of about 136 feet, the rear of said 
uilding standing within twenty feet of the front doors of 
your petitioner’s place of business, and in so doing tore up 
and mutilated the sidewalk running from Farnham street 
to the alley on the west side of said 12th street; that the 
only way wagon or carriage travel on said 12th street be- 
tween Farnham and Douglas streets can be accommodated 
is by a narrow passage way between said building and the 
sidewalk on the east side of said 12th street; that said 
building obstructs and hinders traffic of every kind upon 
said street, and is a great inconvenience to the traveling 
public in general, and those who do business on that street 
in particular, and by reason whereof your petitioner is 
greatly and especially damaged; that by reason of said 
obstruction your petitioner’s place is out of sight of said 
Farnham street and persons who pass that way, and has 
teen rendered almost inaccessible; that in plaintiff’s busi- 
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ness the most important element of success is the procure- 
ment of a well kuown and popular local-:ty; that there is 
no other place in said city as desirable and advantageous 
to your petitioner for his said business as was his present 
one before the removal of said building into said street; that 
since said removal his trade has been constantly falling off, 
owing to the impassable condition of said street and the 
obscurity of his location, and the fact that pedestrians are 
driven to the east side of said 12th street, all caused by 
the removal of said building into and the consequent ob- 
struction of said strect.” etc. 

There are other allegations as to the obstruction of the 
street as to the public at large, to which it is unnecessary 
to refer. A number of the ordinances of the city are also 
set out in the application, which do not require notice. 

To warrant the court in granting a mandamus, it must 
appear that the relator has a clear legal right to the per- 
formance by the respondents of the particular duty sought 
to be enforced. Anderson v. Cobson, 1 Neb., 172. State 
v. School Dist., 8 Id., 94. High on Ex. Legal Rem., § 
10. And it must also appear that he has no adequate 
remedy at law. 

The application is defective in both of these particulars, 
and fails to state facts sufficient to entitle the relator to the 
writ. 

Whether this court would control the action of themayor 
and council of a city of the first class, in regard to the tem- 
porary removal of buildings into the street, is not now be- 
fore the court, and we express no opinion thereon. It is 
very clear, however, that the application fails to state all 
the facts as to the removal of the building, and it was con- 
ceded in the argument of the case that the removal was 
temporary and for the purpose of enabling the bank to 
erect a new building on the site formerly occupied by the 
wooden building. And it has erected and nearly com- 
pleted such building. 
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Isa reasonable temporary obstruction of the street and 
side-walk for the purpose of erecting a new building a 
nuisance? The right of the public to the use of a street 
is the right of every person who desires to do so to pass 
and repass along the same. But this right is subject to 
temporary or partial obstructions necessarily placed therein. 

In Com. v. Passmore, 1 Serg.& Rawle, 217, the supreme 
court of Pennsylvania says: “Necessity justifies actions 
which would otherwise be nuisances; this necessity need 
not be absolute—it is enough to be reasonable. No man 
has a right to throw wood or stones into the street at 
pleasure. But inasmuch as fuel is necessary a man may 
throw wood into the street for the purpose of having it 
carried into the house, and it may lie there a reasonable 
time. So because building is necessary, stone, brick, lime, 
sand, and other materials may be placed in the street, 
provided it be done in the most convenient manner.” 

In Rez v. Ward, 4 Ad.& El.405, Lord Denman, speak- 
ing in reference toa board erected for repairing a house, 
said: “The board is placed for the safety of those possess- 
ing the right of way; it protects them from inevitable 
danger; if it leaves them a free passage, and leads them 
another way, the whole street is necessarily obstructed. 
Every way to which houses adjoin must be cofsidered as 
set out, subject to those occasional interruptions which re- 
semble the temporary acts of loading coal in Keels, allu- 
ded to in Rex v. Russell, 6 B. & C., 566.” ; 

In Clark v. Fry, 8 O.S., 373-4, the supreme court of 
Ohio says: “ Even the use of a highway for mere transit. 
by one part of the public may, at the time of a multitude 
upon it, oppose a temporary obstruction to the passage of an- 
other part of the public. A company of persons stopping 
and standing on the pavement of a street with their wag- 
ons or carriages, for mere temporary purposes of business, 
interpose impediments to the free and uninterrupted tran- 
sit upou a public highway. The delivery of freight, and 
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every variety of goods, fuel, etc., at business and other 
houses, on a street, is a necessary incident to the use of the 
public highway, and the repair and improvement of streets 
and the deposit of the materials for the same, often create 
obstructions to the uninterrupted transit by the public. So, 
also, the improvement or building or repair of houses, and 
the construction of sewers and cellar drains, on adjacent 
lots, often create necessary temporary impediments upon 
public highways. These are not invasions of, but simply 
incidents to, or rather qualification of, the right of transit, 
and the limitation upon them is, that they must not be 
unnecessarily and unreasonably interposed or prolonged.” . 
Temporary obstructions in a street which are reasonable 
and necessary, for the erection of a building upon an adja- 
cent lot, dg not constitute a nuisance, provided they are not 
unreasonably prolonged. Such obstructions are not inva- 
sions of the rights of the public to the use of the street, but 
merely incident to or a limitation on such right; but are 
justified only so long as they are reasonably necessary. The 
party placing the obstructions therein, however, will not be 
justified in le&ving the street in an unsafe condition. One. 
of the principal grounds of complaint in this case is the 
obstruction of the sidewalk, thereby causing people to pass 
on the east side of the street, and away from the relator’s 
place of business, but there are no facts stated showing 
’ such obstruction to be unnecessary. As to the removal of 
the building into the street, it is evident that it was placed 
there temporarily, and there is no allegation that it was not 
so removed with the consent of the ‘proper public authori- 
ties. The facts stated in the application donot show the 
obstructions to be a nuisance. The writ must be denied. 


WRI DENIED. 
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LEANDER GERRARD AND MICHAEL WHITMOYER, PLAIN- 
TIFFS IN ERROR, v. THE OMAHA, NIoBRARA & BLACK 
Hints RAILROAD, DEFENDANT IN ERROR. 


1. Railroads: RicHTOF WAY: TITLE. Where a railroad com- 
pany institutes proceedings and condemns a right of way across 
real estate, it cannot, on appenl to the district court, disprove the 
title of the person to whom the damages were awarded without 

* pleading his want of title. 


. The word “owner” as used in the 
statute applies to any person having an interest in the estate. 


Error to the district court for Platte county. Tried 
below before Post, J. 


Gerrard & Whitmoyer, and E. Wakeley, for plaintiff in 
error cited: Millson Eminent Domain, 161, and cases cited. 
R. R. Co. v. Moffatt, 7 Cal.; 579. Water Works v. San 
Francisco, 22 Cal., 434. Turnpike Co. v. Burhit, 26 
Ind., 58. President, etc., v. Givens, 17 Ill., 255. P. & R. 
I. R. Co.v. Bryant, 57 Tl, 473. P. P.& IR. G.». 
Lowrie, 63 Ill., 264. St. L., etc., R. Co.v. Feters, 68 Hl., 
143. LD. & Mil. R. Co. v. Geeger, 4 Wis., 268. Ex parte 
Heirs of Van Vorst, 2 N. J. Eq. (1 Green), 292. Severin v. 
R. R. Co., 38 Towa, 463. R. R. Co. v. Alley, 34 Mich.,16. 


- A. J. Poppleton and J. M. Thurston, for defendants in 
error, cited: Mills on Eminent Domain, sec. 160. Miller 
. ». Mayor, 35 N. J. L., 460. Thurston v. Portland, 63 
Maine, 149. Minot v. Commissioners, 28 Maine, 121. 
Horrecks v. R. R., 4 B. & S.,315. Regina v. R. R. Co., 
3EIL & BI, 448. Carli v. Stillwater, 16 Minn., 260. RB. R. 
v. Mahoney, 49 Cal., 112. Bersbine v. R. R., 23 Minn., 114, 


MaAxwELL, J. 


In April, 1881, the defendant instituted proceedings in 
the county court of Platte county for the appointment of 
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commissioners to appraise the damages sustained’ by the 
owners of certain tracts of lands, by reason of the loca- 
tion of the defendant’s railroad across the same. Among the 
lands thus described was the north-east quarter of the 
south-east quarter of sec. 24 T. 17 R. 1 west,and notice of 
condemnation was served on the plaintiffs in error, and 
Thomas C. Durant, trustee. The plaintiff’s damages were 
appraised at $1,050. The defendant then appealed to the 
district court, and upon the trial the court excluded a tax 
deed under which the plaintiffs claimed title, and directed 
a verdict for the defendant. No pleadings were filed in 
the district conrt, nor was any issue of want of title made. 
- In the ease of the Republican Valley R. Co. v. Hayes, 
13 Neb., 489, it was held by this court that where a rail- 
road company condemns rea] estate as the property of a 
person named, it cannot on appeal from the award—at least 
without tendering in issue to that effect—disprove such 
ownership. The reason of the rule is plain. The appeal 
properly brings up.only the question of damages. If that 
is the only one to be determined no pleadings are necessary, 
because the sole question for consideration is, what is the 
amount which the land-owner ought to recover? Neb. Ry. 
Co. v. Van Dusen, 6 Neb., 160. But when other matters 
are involved in the case, they must be put in issue. The 
R. R. Co. acquires merely the right of way possessed by 
the parties to the proceedings. It is therefore its duty to 
bring in all parties having an interest in the estate in order 
that the condemnation money may be properly applied. 
The word “owner” as used in the statute applies to all 
persons who have an interest in the estate. 

Where it is necessary the court possesses ample power to 
require such .parties to interplead, and to apportion the 
money accordiug to their rights. The court therefore erred 
in directing a verdict for the defendant. 

The question of the validity of the tax deed has not been 
very fully considered in the brief of either counsel, and 
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therefore will not be determined. It was admissible in 
evidence, however, for the purpose of showing the lien of 
the plaintiffs for taxes paid, and perhaps as evidence of 
title. ; 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


RoswWELL A. INGALLS, PLAINTIFF IN ERROR, V. Lyman 
T. NoBLE, DEFENDANT IN ERROR. 


1. Continuance. Ordinarily the decision of motions to continue 
causes is left to the discretion of the particular court to which 
they are addressed. It is only where such discretion has evi- 
dently been exercised unwisely or abused, to the prejudice of a 
party, that a reviewing court will interfere. 


AFFIDAVIT FOR. The statement of facts in an affidavit 
for a continuance should be specific of acts done, or of excuses 
for not dving them, and given with such particularity that an 
indictment for perjury would lie in case of. its being false. 


Error to the district court for Hamilton county. Tried 
bel +: before Post, J. 


A. J. Rittenhouse, for plaintiff in error. 
J. H. Smith, for defendant in error. 
Lake, Ca. J. 


But two errors are complained of: first, that the motion 
for a continuance was improperly denied ; and, second, that 
the verdict was not supported by the evidence. 

Ordinarily the decision of motions of this sort is left to 
the discretion of the particular court to which they are 
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addressed. It is only where such discretion has evidently 
been exercised unwisely or abused, to the prejudice of a 
party, that a reviewing court will interfere. Billings v. 
McCoy Brothers, 5 Neb., 187. Johnson v. Dinsmore, 11 
Id., 391. In this case we not only see no abuse of dis- 
cretion but the motion was decided rightly. 

The action was commenced in June, 1881. The answer 
was filed on the 14th of July, by which issue was joined. 
The motion for a continuance was not made until December 
20th, just as the case was called for trial. The continuance 
was sought to obtain the testimony of Samuel Tull, who 
had but recently been a partner of the plaintiff in error. 
The substance of the affidavit in support of the motion is, 
that when the action, which was an ordinary one for the 
price of labor, was commenced, Tull resided in Kansas, but 
before issue was joined had removed to some place in Colo- 
rado, unknown to the affiant. In regard to the efforts 
put forth to ascertain Tull’s whereabouts and get his testi- 
mony, all that is shown is this, that “affiant has made 
diligent inquiry to ascertain the place to which he has re~ 
moved, by asking persons who were supposed to know, and 
by writing to witness at points where it was supposed he 
had gone.” As evidence of diligence, this statement of 
what had been done to obtain the desired testimony is sadly 
deficient. He says he “made diligent inquiry,” but when 
and of whom did he inquire? He “wrote to witness at 
points where it was supposed he had gone.” To what 
“points” or places did he address his letters? Who “sup- 
posed he had gone” there? And were the letters returncc! 
to him? The question of diligence is for the court to de- 
termine from the sworn statement of what has been donc. 
And this statement should be specific of acts done, or of 
excuses for not doing them, and given with such particu- 
larity that an indictment for perjury would lie in case of its 
being false. 

\ This affiant says he “made diligent inquiry.” That, 
20 : 
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however, is merely his own opinion of what he did, with 
no fact given to support it. If just what he bases this 
opinion upon tvere given, possibly the court might differ 
with him. The court could not act upon his belief of the 
effect of what he did. The motion was properly overruled. 

Of the verdict there is but a word to say. In the evi- 
dence there was but little conflict. It not only strongly sup- 
ports the finding of the jury, but impresses us with the con- 
viction that we should have found substantially as the jury 
did if it had been submitted to us to pass upon. 


JUDGMENT AFFIRMED. 


BeLLE WALKER, PLAINTIFF {N ERROR, V. OscaR C. 
LuTz, DEFENDANT IN ERROR. 


1. Practice; AFFIDAVITS: HOW MADE PART OF RECORD. Afii- 
davits used in the district court will not be considered in this 
court in error proceedings, unless made part of the record, 
which can ordinarily be done only by means of u bill of excep- 
tions. 

2. Sheriff’s Return to Summons. A sheriff’s return to a 
summons, that heserved it by leaving acopy at the defendant’s 
usual place of residence, is not conclusive as to the fact of resi- 
dence, but the defendant may show that the’ place where the 
copy was left was not at the time his residence, on a motion to 
quash the service. , 


Error to the district court for York county. Tried 
below before Post, J. 


- Hale & Conner, for plaintiffs in error, cited: Diller v. 
Roberts, 18 Sergeant & Rawle, 60. Stevens v. Brown, 3 
Vermont, 420. Blythe v. Richards, 10 Sergeant & Rawle, 
261. Denny v. Willard, 11 Pickering, 519. Whitaker v. 
Sumner, 7 Pickering, 551. Granger v. Clark, 22 Maine, 
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128. Cook v. Darling, 18 Pickering, 3938. Brown v. Tur- 
ner, 12 Alabama, 752. Lightsey v. Harris, 20 Alabama, 
411. Cooper v. Sunderland, 3 Clark, 114. Phillips v. 
Ewell, 14 Ohio State, 133. 


George B. France, for defendant in error, cited: Bond 
v. Wilson, 8 Kan., 228. Porterv. C1 & N. W. RR. R., 1 
Neb., 14. Watson v. Watson, 6 Conn., 334. Ports v.. 
Table Mountain, 10 Cal.,441. Carr v. Commercial Bank, 
16 Wis., 50. 


Lake, ‘Cu. J. 


There is but a single question here presented for our de- 
qjsion, and that is, whether in setting aside the service of 
summons the district judge ruled correctly. 

The record brought here is in a very incomplete state, 
aud uot in a condition to enable us to know, with any rea- 
somtble certainty, just what evidence the judge had before 
him and acted upon in making the order complained of. 
We know that he had the motion of the defendant suggest- 
ing the want of jurisdiction, together with certain affidavits 
attached to and made a part of it. These.affidavits Leiny 
so attached as exhibits, may perhaps be properly regarded 
as a part of the record without the aid of a formal bill of © 
exceptions. But not so of a large number of affidavits filed 
ou behalf of the plaintiff in support of the sheriff’s service. 
They fall clearly within the rule frequently announced by 
this court, that affidavits used in the district court will not 
be cousidered by this court, in error proceedings, unless 
made a part of the record. Aud this can ordinarily be 
done only by means of a bill of exceptions. Ray v. Ma- 
son, 6 Neb., 101. Credit Foncier of America v. Rogers, 
8 Id., 34. Aultman v. Howe, 10 Id., 8. Oliver v. Sheeley, 
11 Id., 521. The record does show that, upon the entry 
of the order quashing the service, forty days were given 
within which to prepare and file a bill of exceptions, which, 


bo 
al 
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however, does not appear to have been done. It follows 
from this condition of the record, that we must presume 
the district judge ruled correctly upon the facts before him; 
and all that is left to us to decide is simply whether the 
sheriff’s return to the summons, as to the fact of the defend- 
ant’s residence, niust be taken as conclusive or not. . 

The ru'e of the common law, by which such returns 
were held to be conclusive as between the parties to the ac- 
tion, has been much modified by many of the courts of this 
country, especially as to those jurisdictional facts not sup- 
posed to be within the officer’s own knowledge, but which 
he must act upon—facts which not unfrequently he must 
ascertain upon inquiry from other persons, and about which 
he is quite liable to be misinformed entirely. To this class ” 
of facts belongs that of the “usual place of residence” of 
a detendant, the only place where, by leaving a copy, not 
with the defendant in person, the service of a summons can 
be effectuated. 

Now is the first time that this court has been called upon 
to decide the precise question here presented, although one 
substantially like ic in principle was considered in the case 
of Porter v. The Chicago and Northwestern Railway Com- 
pany, 1 Neb., 14. The question in that case arose in the 
' district court for Douglas county, and concerned the ser- 
vice of a summons on the railway company. Tt was first 
decided by the writer of this opinion, who was then pre- 
siding in that court, and, although the service was sus- 
tained, yet the principle was applicd that, as to the matter 
there in dispute, the sheviff’s return was not conclusive, but, 
on a motion to quash, might be shown to be untrue. 

In that ca:e the return of the sheriff, conforming to the 
requirements of tle statute, showed service by leaving a 
certified copy of the summons with “W. B. Strong, the 
general managing ageut of the defendant, at their usual 
place of doing business in the county of Douglas, state of 
Nebraska.” A motion was made and entertained to quash 


JANUARY TIEERM, 1883. 277 
Kaciser v. Nuckolls County. 


the service on the ground that Strong was not such man- 
aging agent as the sheriff had taken him to be, and in his 
return had certified that he was. And this court, in re- 
viewing and affirming the ruling of the district court upon 
tiie showing made, did not question the right of the com- 
pany to have the service set aside if the evidence had but 
shown that Strong was not in truth its managing agent 
in this state—in other words, that the return in that par- 
ticular was false. 

This precise question was considered by the supreme 
court of Kansas in the case of Bond v. Wilson, 8 Kansas, 
228, under a statute respecting the service of summons 
similar to ours, and the conclusion reached that, “when the 
return of the sheriff is that a copy of the summons was left 
at the residence of the defendant, the court may hear and 
determine whether the place where the copy was left was 
at the time the residence of the defendant.” And this 
principle is sustained by the courts of several other of our 
sister states. While we are of opinion that the return was 
not conclusive upon the question of the defendant’s resi- 
dence, for the reason that the record does not show that the - 
court below ruled erroneously upon the facts before it, the 
judgment must be affirmed. . 


JUDGMENT AFFIRMED. 


Witu1aM M. KAziIsER, PLAINTIFF IN ERROR, V. THE 
Boarp oF County CoxmMissionERS oF NucKOLLs 
CouUNTY, DEFENDANT IN ERROR. 


1. Sale of land for taxes: LIABILITY OF COUNTY TO PURCHASER. 
In order to show a liability on the part of u county toa pur 
chaser of Jand at tax sale, under sec. 71 of the revenue act of 
1869, Gen. Stat., 924, it must appear that the sale has fuiled 
through some ‘‘mistake, or wrongful act of the county treas- 
urer or other officer ’’ of the revenue. 
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2. : PLEADING: PETITION. In such case, to state a cause of 
action, the petition must set out the particular act done or omit- 
ted, and the officer doing or omitting it. 

3. : COUNTY COMMISSIONERS. It is not within the jurisdic- 


tion of the board of county commissioners to determine whether 
the ‘mistake or wrongful act,’? contemplated by. this section, 
has Leen comunitted or not. 


Error to the district court for Nuckolls county. Tried 
below before WEAVER, J. 


D. W. Barker, for plaintiff in error, cited: Kitile v. 
Shervin, 9 Neb., 324. 


W. A. Bergstresser, for defendant in error, cited: Peo- 
ple v. Auditcr General, 30 Mich., 12. Otoe County v. 
Gray, 10 Neb., 568. Pettit v. Black, 8 Neb., 52. Peet 
v. O’ Brien, 5 Neb., 360. 


Lake, Cu. J. 


The action below was brought by the plaintiff in error 
. to recover from the county of Nuckolls a sum of money, 
claimed to be due him from the covnty, under sec. 71 of 
the revenue act of 1869, Gen: Stat., 924, which provides 
that: “ When by mistake or wrongful act of the treasurer, 
ov other officer, land has heen so!d contrary to the provi- 
sions of this act, the county is to save the purchaser harm- 
less hy paying him the amount of principal and interest 
to which he would have been entitled had the land been 
rightfully sold,” ete. 

‘To the petition the county interposed a general demur- 
rer, which was sustained and the action dismissed. ‘The 
only question now presented is, whether the petition states 
a good cause of action. 

It appears from the petition that the plaintiff purchased 
the land in question in October and November, 1875, at 
‘private tax sale, paying therefor, in the aggregate, the 
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sum of sixty dollars and thirty-five cents; that he subse- 
quently paid taxes duly levied upon the land, to the 
amount of one hundred and forty-two dollars and fifty- 
eight cents. These sums, together vith interest, at the rate 
of forty per cent per annum, he prays judgment for. 

There is no diet allegation in the petition to the effect 
that the sale in question was ‘contrary to the revenue act 
in any particular. All that there is upon this point is 
simply the fact that one “Maggie C. Blakely, claiming to 
be the owner of said lands,” brought her action against the 
said board of county commissioners and the treasurer of 
said county and this plaintiff for the purpose of having 
the said tax sale set aside and the treasurer enjoined. from 
making a deed. Although the plaintiff herein was made 
adefendant in that action, the petitiou in this case shows 
conclusively that the court acquired no jurisdiction over 
him. He was not lawfully served with process, nor did 
he voluntarily appear, so that as to him the judgment 
enjoining the treasurer from executing the tax deed was a 
mere nullity. It really settled nothing. The fact that the 
county commissioners assented to or stipulated with Blakely 
for the judgment as charged is of no consequence. With- - 
out the concurrence of the purchaser they could make no 
arrangement with the land-owner respecting the sale which 
would bind him. It is not within the jurisdiction of 
county commissioners to determine whether the “mistake 
or wrongful a:t” contemplated by this statute was in 
fact committed or not; and if they assume to do so, it will 
bind no one, neither the purchaser who has sustained 
the loss nor the officer who occas‘oned it, and who is by 
the law rendered liable on his bond to make it good, either 
to the purchaser, or to the county. 

Therefore, in order to show a liability on the part of the 
county, it must appear, independently of the former suit, 
and of the action of the commissioners therein, that the 
sale in question failed through some “ mistake or’ wrongful 
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act” of the county treasurer or other officer of the revenue. 
The particular act done or omitted, and the particular 
officer doing or omitting it, should be set out in the pe- 
tition, so as to enable the court to see and determine whether 
the case is one contemplated by the statute. This petition 
fails to do that, and therefore the demurrer was rightly 
sustained, 


JUDGMENT AFFIRMED. 


THE State oF NEBRASKA, EX REL. Daxora County, 
v. 8. J. ALEXANDER ET AL. 


1. Bonds: REcIstTRaTIoN. In registering and certifying bonds is- 
sued under the act, ‘* To authorize the issue of county bends in 
certain cases,” appreved Feb. 19, 1877, the auditor and secre- 
tary of state have no right to review the action of their predc- 
cessors upon the original bonds. 


VOTE OF PEOPLE. In the issue of bonds under this act 
no vote of the people is required. 


OrIGINAL application for mandamus to compel respou- 
dents, Alexander, the Secretary of State, and Wallichs, 
Auditor, to register certain bonds of Dakota county. 


Isaac Powers, Jr., and E. Wakeley for relator. 
C. J. Dilworth, Attorney-General, for respondents. 
Lake, Cu. J. 


In the answer of the respondents to the alternative writ, 
but two reasons are given for the refusal to comply with 
its command to register and certify the bonds in question. 
First. That the original issue, which these bonds are de- 
signed to replace, was in excess of the amount which the 
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county was authorized to vote. Second. That the proposed 
jssue has not been submitted to the voters, and is largely 
in excess of ten per cent of the assessed valuation of the 
taxable property of said county. 

The question now presented is whether these reasons are 
sufficient to justify the defendants in their refusal to per- 
form the required acts, it being conceded that they accord 
with the facts of the case. . 

The act under which the new bonds were executed is as 
follows : 

“Section 1. That any county, preciuct, or city in the state 
of Nebraska, which has heretofore voted and issued bonds 
to aid in the construction of any railroad or other work of 
internal improvement, and which bonds, or any part thereof, 
still remain unpaid, and remain and are a legal liability 
against such county, and bearing interest at ten per cent per 
annum, is hereby authorized to issue coupon bonds at’a rate 
of interest not excecding eight per cent per annum, to be 
substituted in place of and exchanged for such bonds here- 
tofore issued, whenever such county, precinct, or city, can 
effect such substitution and exchange, which substitution 
and exchange shall be dollar for dollar. Ve 

“Section 2. The new bond so issued shall have recited 
thereon the object of its issue, the whole of the act under 
which the issue is made, stating the issue to be in pursuance 
thereof, and shall also state the number, date, and amount 
of the bond or bonds for which it is substituted, and such 
new bond shall not be delivered until the surrender of the 
bond or bonds so designated. 

“Section 3. The new bonds so issued shall not require 
a vote of the people to authorize such issue, and they shall 
be paid, and the levy be made, and the tax collected for 
their payment, in accordance with the laws now governing 
the said bonds heretofore issued.” Session laws, 1877, page 
224. Comp. Statutes, 325. 

Tt will be noticed that by the first clause of the last sce- 
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tion of this act, a vote of the people upon the question of the 
issue of bonds under it is in express terms dispensed with. 
The propriety of replacing old bonds by new ones bearing 
a lower rate of interest is intrusted to the wisdom and dis- 
cretion of the board of county commissioners, who it was 
doubtless presumed would so act as to subserve the best in- 
terests of the tax-payers. 

The other question raised by the answer—that of the 
excess of each of these issues over the limit fixed by law— 
although rather more difficult, may, we think, be readily 
and satisfactorily answered. 

The theory of the respondents is, that they are author- 
ized and required to now pass upon the legality of the old 
bonds in performing their duties as to the new. If this 
were so, their action in the premises would be entirely jus- 
tifiable. But, as we view the matter, their only duty re- 
specting the former issue is to determine whether they are 
in fact internal improvement bonds, and bear evidence of 
having been lawfully issued. It is conceded that these 
bonds were issued to aid in the construction of a railroad 
—a work of internal improvement—and were registered 
and certified to as the law required. It is only by review- 
ing the action of former officers, by which the bonds are 
shown to have been properly issued, that they can now say 
‘they were unauthorized. This, we think, they have no 
right todo. As to them, the questions confided to the judg- 
ment of and decided by their predecessors are res judicata, 
and not to be opened. Finding the old bonds thus authen- 
ticated, which they concede they do, the only additional in- 
quiry respecting them, which they may enter upon, is to 
satisfy themselves by proper evidence that the new bonds 
conform to the formal requirements of the act authorizing 
such re-issue. This done, all that remains for them is the 
ministerial duty of registration and indorsement, as directed 
by the alternative writ. 

Inasmuch as the answer does not .question the correct- 
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ness of the relation respecting the formal requisites of the 
new bonds, and thus concedes that they mect all of the 
statutory conditions, it was plainly the duty of the respond- 
ents to register and certify them, as directed by the alter- 
native writ. There is no principle that we are aware of 
which will permit the respondents to overturn the action 
of their predecessors in registering and certifying to the 
legality of bonds, and a peremptory writ is awarded. 


WRIT AWARDED. 
MAxwELL, J., dissenting. 


I do not dissent from the statement of the law in the 
syllabus of this case, but in my view the question at issue 
is entirely different from that stated therein. It appears 
from the pleadings that in the winter of 1875-6, and since 
our present constitution took effect, the county commis- 
_ sioners of Dakota county submitted to the electors of that 
county a proposition to issue county bonds to the Coving- 
ton, Columbus & Black Hills railroad company, in the 
amount of $95,000, being fifteen per cent of the assessed 
valuation of the county. This proposition was submitted * 
at one election, and received more than two-thirds of all 
the votes cast, and was declared carried, and the bonds 
were thereafter issued and placed in the hands of a trustee, 
and have been delivered to the railroad conip.ny or its 
assigns. 

The election for these bonds was held under the provi- 
- sions of section 2, article 12, of the constitutioa, which 
reads as follows: “No city, county, town, precinct, muni- 
cipality, or other subdivision of the state, shall ever make 
donations to any railroad or other works of internal im- 
provements, unless a proposition so to do shall have been 
first submitted to the qualified electors thereof, at an elec- 
tion by authority of law. Provided, that such donations 
of a county, with the donations of such subdivisions, in the 


284 SUPREME COURT OF NEBRASKA, 


The State v. Aluxander. 


aggregate, shall not exceed ten per cent of the assessed val- 
uation of such property. Provided further, that any city 
or county may, by a two-thirds vote, increase such in‘ebt- 
edness five per cent, in addition to such ten per cent, and 
no bends or evidences of indebtedness so issued shall be 
valid unless the same shall have endorsed thereon a certifi- 
cate signed by the secretary and auditor of state, showing 
that the same is issued pursuant to law.” 

There is no statute in this state authorizing a county to 
issue its bonds in excess of ten per cent of the assessed val- 
uation, and the constitutional provision above quoted does 
not confer the right to vote bonds, but merely places re- 
strictions upon the power of the legislature, prohibiting it 
from ever authorizing the issue of such bonds in excess of 
fifteen per cent. The question here presented was before 
the court in the case of Reineman v. C., C. & B. A. R. R. 
Co., 7 Neb., 312, the opinion being written by the present 
chief’ justice, who, after copying the section above quoted, 
said: “It will not be claimed that, in the absence of any 
law, cither statutory or constitutional, the electors of a 
_ county or municipality could impose an indebtedness of this 
sort that would be binding upon the inhabitants thereof. 
Very clearly they could not. Neither will it be denied, 
we think, that in the absence of all constitutional restric- 
tion, the | g’slature could, by suitable enactment, author- 
ize such aid in any amount which the people might see fit 
to vote. Indeed, until the adoption of our present consti- 
tution, this whole matter of municipal aid to works of in- 
ternal improvement was w-thin the sole control of the 
state Icgislature, and subject to no restraint other than such 
as that body in its wisdom saw fit to impzse. This being 
so, the section of the constitution above quoted must be 
considered as restrictive only upon the exercise of legisla- 
tive discretion in the authorization of county and munici- 
pal indebtedness, to aid in the construction of railroads and 
- other works of internal improvement. It fixes the boun- 
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dary beyond which the legislature cannot go, but within 
which its authority is still supreme. The constitution does 
uot, of its own force and independently of the legislature, 
assume to authorize the people to vote such aid, but, on the 
contrary, the necessity of legislative permission and direc- 
tion is expressly recognized.” 

Again, on page 313, he said: “ We conclude, therefore, 
that until the legislature shall by suitable act change the 
existing statutory, law so as to authorize it, there is no war- 
rant for creating a county indebtedness in aid of internal 
improvements exceeding in the aggregate ten per cent of 
the assessed value of the taxable property within the coun- 
ty furnishing such aid. And further, that by the amend- 
ment of February 17th, 1875, such aid must have been 
authorized by at least two-thirds of all the votes cast on 
the proposition to extend such aid.” It was held that as 
the proposition was submitted as an entirety, and exceeded 
the statutory limit, the election was simply “a void act, 
conferring no authority whatever upon the board of county 
commissioners to issue the bonds of the county in any 
amount whatever.” 

The correctness of that decision has never, so far as I 
am aware, been questioned, nor can it be successfully, A 
county has no inherent right to issue commercial paper. 
It is a mere governing agency of the state, with certain 
powers distinctly specified in the statute. Now suppose 
such organization, without legislative authority, should issue 
its bonds to a railroad company to the amount of fifty per 
cent of its assessed valuation, would such bonds possess 
any validity? There would be a lack of power on the 
part of those executing the bonds that would render them 
invalid in whatever hands they might be found, The rea- 
son is, the county commissioners in issuing bonds act under 
a special power, and if they proceed without authority, 
their acts are simply void. Nor can it make any differ- 
ence whether the bonds issued without authority of lai 
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amount to fifteen or fifty per cent of the assessed valuation. 
In either case, being in excess of the powers conferred, 
they are nullities. In the case under consideration, the 
$95,000 issued by Dakota county in 1876, being five per 
cent in excess of the limit fixed by law, in the opinion of - 
the writer are null and void. ‘Yet it is proposed to issue 
funding bonds to the amount of $144,000 to replace such 
bonds, the rate of interest to be diminished to six per cent. 
And the mandamus applied for in this case is to compel the 
secretary of state and auditor to endorse on these bonds that 
they are issued pursuant to law. The object of the constitu- 
tional provision, so far as the writer is aware, was to prevent 
unprincipled persons from going into the unsettled counties 
of the state, and issuing fraudulent obligations in the names 
of such counties, and selling the same, and thus not only 
defraud the purchasers, but bring reproach upon the good 
name of the state. But the respondents are not judicial 
officers, nor is their certificate a guaranty on the part of 
such officers or of the state that the instruments are valid. 
Such officers may make a mistake as to the law, and so 
long as they act in good faith they are not personally liable 
for the same, Thus, the former auditor and secretary of 
state, evidently supposing that the constitution alone con- 
ferred authority to issue bonds to the extent of fifteen per 
cent of the assessed valuation, certified that the $95,000 - 
bonds in question were issued pursuant to law. But this 
added nothing to their validity, and that question can be 
determined alone by the court. Where, however, these 
officers object to certifying certain bonds, upon the ground 
that they are illegal as in this case, the court, in order to 
compel them to act, must declare that the proposed bonds 
are legal. This court must in effect hold that the $95,000 
of bonds issued in 1876 without authority of law, were 
and are Jegal obligations of Dakota county. Such a deci- 
sion breaks down all the barriers erected for the protection 
of tax-payers, and is fraught with evils the -full import of 
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which may not now be apparent. ‘Shere are other ques- 
tions in the case which cannot be considered without ex- 


tending this opinion to too great length. The writ should 
be denied. 


JOHN A. EATHERLY, COUNTY CLERK OF YORK COUNTY, 
PLAINTIFF IN ERROR, V. THE STATE OF NEBRASKA, 
EX REL. LeMUEL J. GANDY, TREASURER OF YORK 
COUNTY, DEFENDANT IN ERROR. 


Tax lists: CORRECTION BY COUNTY CLERK. Under the revenue 
law of this state, it is only where the county commissioners have 
failed to settle with and allow the county treasurer credit fur such 
property tax as he is unable to collect, or for errorsin the ussess- 
ment of real estate, or footings of tax books, that the county 
clerk has authority to examine such lists and eorrcet the same. 


Error to the district court for York county. Tried 
below before GEorGE W. Post, J. 


George B. France (with whom were Sedgwick & Power), 
for plaintiff in error. 


W. P. Conner, for defendant in error. 
MAXWELL, J. 


This action was commenced in the year 1881, in the dis- 
trict court of York county by the relator against the plain- 
tiff in error, to compel him, as county clerk, to certify to 
the state anditor the valuation of property and the amount 
of taxes due thereon, for which the relator, as treasurer of 
York county, was entitled to credit, and to certify under the 
seal of his office the valuation of property and amount of 
taxes and special assessments due thereon, allowable to said 
treasurer in the settlement of his several accounts, and for 
other relief. On the hearing of the cause a peremptory 
writof mandamus was allowed. Hatherly brings the cause 
into this court by petition in error. 
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It is alleged in substance in the alternative writ that the 
relator was county treasurer of said county, and Eatherly 
county clerk at the time stated; that on the 19th day of 
July, 1881, the relator filed with said clerk a statement in 
writing, setting forth in detail the name of each person 
charged with personal prcperty tax, which the treasurer 
had been unable to collect by reason of the removal or in- 
solvency of the person charged with such tax, the value of 
the property, the amount of such tax, the cause of the ina- 
lility to collect the same, ete. 

And at the same time said relator filed with said clerk 
a list of errors in the footings of tax books, giving in 
each case a description of the property, the valuation of 
the same, and the amount of taxes and special assessments 
due ‘hereon, which list was duly verified by the oath of said 
relator; that on the 19th day of July, 1881, the board of 
county commissioners of said county being in legal session, 
examined said lists and approved the same, and entered an 
order to that effect; that Eatherly has failed and refused to 
certify to the state auditor the valuation of property and 
the amount of taxes duethereon for which the relator is en- 
titled to credit, and has failed and refused to make and 
deliver to him the statements, certificates, and lists per- 
taining to the settlement of the accounts of the relator, to 
enable him to make a full and final settlement with the 
state auditor. To this writ Eatherly filed an answer, 
wherein he states in substance that the lists furnished are 
incorrect, and personal property taxes for the years 1874- 
5-6 and 7, to the amount of $271.71, are collectible, 
giving the names of the individuals owing the same. He 
admits that the county commissioners, on the 19th day of 
July, 1881, approved the list presented by the relator, but 
denies that said commissioners were in legal session at that 
time. He also alleges that said lists were so imperfect and 
inaccurate as to render it impossible to determine whether 
the relator was to be credited or debited with the amounts, ete. 
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See. 155 of the revenue law provides that: “On or be- 
fore the first day of October, annually, and at such other 
times as the county board may direct, the county treasurer 
shall make out and file with the county clerk 4 statement 
in writing, setting forth in detail the name of each person 
charged with personal property tax, which he and other 
collectors have been unable to collect, by reason of the re- 
moval or insolvency of the person charged with such tax, the 
value of the property and the amount of tax, the cause of 
inability to collect such tax, in each separate case, in a col- 
umn provided in the list for that purpose. Said treasurer 
shall, at the same time, make out and file with the county 
clerk a similar detailed list of errors in assessment of real 
estate, and errors in footing of tax books, giving in each case 
a description of the property, the valuation and amount of 
the several taxes and special assessments, and cause of error. 
The truth of the statement contained in such lists shall be 
verified by affidavit of the county treasurer.” 

Sec. 156 provides that: “If any lands or lots shall be 
delinquent for taxes or special assessments, the treasurer 
shall be entitled to a credit in his final settlement of the 
amount of the several taxes and special assessments there- 
on—the county to allow the amount of printers’ fees thereon, 
_und be entitled to said fees so allowed when collected: Pro- 
vided, That the county treasurer shall not be entitled to 
credit for delinquent personal property until he has filed 
with the clerk an affidavit that he has been unable to col- 
lect the tax thereon by reason of a want of personal prop- 
érty of the owner thereof, and that to the best of his knowl- 
edge and belief no personal property of any such owner is 
in the county. If the county board be in session on the first 
of October, it shall settle with, and allow the county treasurer 
credit for such allowance as he may be legally entitled to.” 

Sec. 157 is as follows: “If there be no session of the 
board held at the proper time for settling and adjusting the 
accounts of the county treasurer, it shall be the duty of the 

21 
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treasurer to file the Jists with the county clerk, who shall 
examine said lists and correct the same, if necessary, in like 
manner as said board is required to do. Said county clerk 
shall make an accurate computation of the value of the prop- 
erty, and the amount of the delinquent tax and special assess- 
ments returned, for which the collector is entitled to credit.” 

Sec. 158 provides that: “The county clerk shall immedi- 
ately, in either case, certify to the auditor of public accounts 
the valuation of property, and the amount of state taxes due 
thereon, for which the treasurer may be allowed credit.” 

It is only where the county commissioners fail to settle 
with the treasurer, and allow him credit for such allowance 
as he is entitled to, that the county clerk has authority to 
examine the lists and correct them.. If an error is com- 
mitted by the commissioners in making settlement, in the 
absence of fraud, it should be reviewed in a direct proceed- 
ing for that purpose. In any event, the clerk cannot ig- 
nore such settlement, and refuse to certify what the records 
of his office show is the condition of the accounts. The 
statute makes it his duty to certify to the auditor of public 
accounts the valuation of property and the amount of state 
taxes due thereon to which the treasurer is entitled to eredit. 
This he admits he has failed to do, and he has neither 
pleaded nor proved any sufficient justification for such neg- 
lect. The judgment must therefore be affirmed. 


JUDGMENT AFFIRMED. 


WILLIAM STADLEMAN, APPELLANT, V. JOHN FItzcEr- 
ALD, APPELLEE. 


Principal and agent: A letter from a principal to his agent di- 
recting a sale of his real estate is sufficient authority to the agent 
to sell such property according to the terms of the writing; 
but if the authority is denied, and the letter is lost, its contents 
must be clearly proved to sustain a contract made by the ugent, 
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APPEAL from the district court for Cass county. ‘Tried 
below before Pounp, J. 


&. P. Vanatta, for appellant. 
Marquett, Deweese & Hall, for appellee. 
MAxwELL, J. 


This is an action to enforce the specific execution of au 
alleged contract of the defendant for the conveyance to the 
plaintiff of the west $ of lot 2andthe east 4 of lot 3, in block 
No. 34 in the city of Plattsmouth. The memorandum of 
the alleged agreement is as follows: 

“ PLATTSMOUTH, NEB., Jan. 18, 1881. 

“Received of William Stadelman twenty-five doliars in 
part payment for west 4lot 2 and east $ lot 3, block 34, 
Plattsmouth, Nebraska, for which and upon payment of bal- 
ance due inside of thirty days from date, I agree to make him: 
awarranty deed for said premises. Balance due $1,575.” 

This is signed in the name of Fitzgerald by an agent. 
The authority of the agent is denied. On the trial of the 
cause in the district court, judgment was rendered in favor 
of the defendant. The plaintiff appeals to this court. 

See. 3 of chap. 32 of the Comp. Statutes provides that: 
“ No estate or interest in land, other than leases for a term 
not exceeding one year, nor any trust or power over or con- 
cerning lands, or in any manner relating thereto, shal] here- 
after be created, granted, assigned, or surrendered, or de- 
clared, unless by act or operation of law, or by a deed or 
ecnveyance in writing, subscribed by the party creating, 
granting, assigning, surrendering or declaring the same.” 

Sec. 5 provides that: “Every contract for leasing, for a 
longer period than one year, or for the sale of lands, or any 
interest in lands, shall be void unless the contract, or some 
note or memorandum thereof, be in writing, and signed by 
the party by whom the lease or sale is to be made.” 
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Sec. 23 provides that: “The term ‘ conveyance’ as used 
in this chapter, shall be construed to embrace every instru- 
ment in writing (except a last will and testament) whatever 
may be its form, and by whatever name it may be known 
in law, by which any estate or interest in lands is created, 
alienated, assigned, or surrendered.” 

Sec. 25 provides that: “Every instrument required by 
any of the provisions of this chapter to be subscribed by 
any party, may be subscribed by his agent, thereunto 
authorized by writing.” 

A contract, or at least a note or memorandum ther eor 
for the sale of real estate, must be in writing. In 2d Kent’s 
Comm., 613, it is said: “Though the statute of frauds of 
29 Charles II. requires in certain cases a contract for the 
sale of goods to be in writing, and signed by the party to 
be charged, or by his authorized agent, the authority to the 
agent need not be in writing. It may be parol.” Chitty 
on Commercial Law, vol. III., p.104. Lord Eldon, 9 Ves., 
250. Stackpole v. Arnold, 11 Mass., 27. Long v. Colburn, 
Ibid, 97. Northampton Bank v. Pepoon, Ibid, 288. Ewing 
v. Tees, 1 Binney, 450. Shaw v. Nudd, 8 Pick., 9. Turn- 
bull & Phyfe v. Trout, 1 Hall (N. Y.), 336. McComb v. 
Wright, 4 Johns. Ch., 667. 

And in Riley v. Minor, 29 Mo., 439, and Rottman v. 
Wasson, 5. Kas., 552, it seems to have been held that the 
authority of an agent to make a contract that his principal 
will convey certain land, need not bein writing. Under 
our statute, however, the authority of an agent tv sell real 
estate must be in writing, unless there has been a subse- 
quent ratification of his acts. 

In the case under consideration the authority to the agent 
at Plattsmouth was said to have been given by letter or 
postal card; but the writing, whatever it was, had been mis- 
laid and was not produced at the trial. Two witnesses who 
professed to have seen this writing, testified as to its con- 
tents, and stated insubstance that it authorized the agent to 
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sell the real estate in question for $1,600. On the other 
hand, both Fitzgerald and his secretary, who conducted his 
correspondence, testify that nosuch letter or postal card was 
ever written or seut, and that the agent had no authority 
whatever to sel] the lotsin question. This being the con- 
dition of the testimony, this court cannot say that the dis- 
trict court erred in dismissing the action. 

A letter by the principal to his agent directing a sale of 
his real estate is sufficient authority for the agent to make 
a sale according to the terms of such writing, and the prin- 
cipal will be bound thereby; but the writing itself must 
be produced or its contents clearly proved. The proof in 
this case fails in both of these particulars. The judgment 
is clearly right and must be affirmed. 


JUDGMENT AFFIRMED. 


ApamM E,. Spurck, APPELLEE, v. THE Lincoun & 
NoRTHWESTERN RAILROAD COMPANY, APPELLANT. 


1. Railroads: ronaTions IN alD oF. Under our law, public 
donations to aid in the building of railroads can be made only 
by the people themselves, by means of an election properly 
called and held. 

The people cannot delegate to the county commission. 

ers the authority to determine which of two companies shall be 

the recipient of aid voted. 


AppEAL from Butler county, where an injunction had 
been granted by GEoraE W. Post, J., enjoining the regis- 
tration of $53,000 coupon bonds of Butler county, and 
Spurk precinct bonds to the amount of $8,50u, and order- 
ing the defendant railroad company to deliver up said bonds, 
and canceling and annulling the same. 


294 SUPRiME COURT OF NEBRASKA, 


Spurck v. L. & N. W. R. RB. Co. 


Marquett & Deweese, for appellant. 


The donation was good, and commissioners had power 
to determine which of the two companies should receive 
the aid. Lewsv. The County Com., 12 Kan., 206. Land 
Grant Railway v. Commissioners, 6 Kan., 256. 


R. M. Sibbett and D. G. Courtnay, for appellee, cited: 
Jones v. Hurlburt, 13 Neb., 125. People v. Tazewell Co., 
22 [lL, 147. People v. Smith, 45 N. Y., 772. Marsh v. 
Fulton Co.,10 Wall., 677. Gulf R. R. v. Marshall Co., 
12 Kan., 230. Bamburgv. Commissioners, 41 Ind., 502. 
Monadnock R. R. v. Peterborough, 49 N. H., 281. 


Lake, Cu. J. 


In one particular this case is clearly within the operation 
of the rule of our decision in Jones v. Hurlburt, 13 Neb., 
125, under which the delivery of certain bonds was en- 
‘ joined. In this case, as in that, the propositions submitted 
to a vote of the people and adopted, were in the alterna- 
tive--to aid one railroad company or the other. In tiis 
ease the propositions, both county and precinct, were: 
“Shall the county commissoiners of Butler county be au- 
thorized to issue and give to the Lincoln & Northwestern 
Railroad Company, or the Blue Valley & Northwestern 
Railroad Company,” the proposed aid? “The whole 
amount of said bonds to be issued and given to one of the 
aforesaid railroad companies upon the following condi- 
tions, and none other: That one of said companies shall 
construct a railroad from a point on the south line of the 
county of Butler, in the valley of the Blue river, running 
thence north via the towns of Ulysses and David City, 
thence north-west to the north line of said Butler county,” 
ete. 7 

Under our law, pnblic donations of the character here 
proposed can be made only by the people themselves, by 
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means of an election properly called and held. But it ap- 
pears that in this case, the people have not said that the 
Lincoln & Northwestern Railroad Company should be 
the recipient of their aid. This was done by the county 
commissioners, who, according to our holding in Jones v. 
Hurlburt, could not lawfully do it, for the reason that the 
authority to name the donee was entrusted by the constitu- 
tion to the people alone, and could not be delegated by 
them. Therefore, in issuing these bonds, the commission- 
ers exceeded their powers, and it wasa void act. It neces- 
sarily follows from this, that the plaintiff is entitled to the 
relief against the certification of these bonds, which he 
seeks. The defendant had notice of the want of author- 
ity on the part of the commissioners, and is therefore not 
in a situation to complain of this result. 

Of the other points made by the plaintiff’s counsel, we 
will only say that we see nothing in them which should 
be held to invalidate the bonds. The irregularities shown 
in the action of the commissioners, and attending the mak- 
ing up of the record, although perhaps justly censurable, 
are not sufficient in our estimation to invalidate bonds 
duly authorized by a vote of the people, and otherwise 
legally issued, 

, JUDGMENT AFFIRMED. 


Toe Omana & RepuBLICAN VaLLEY RarLRoaD Com- 
PANY, PLAINTIFF IN ERROR, V. Henry Martin, 
DEFENDANT IN ERROR. 


1. Railroad company: RIGHT OF WAY: NEGLIGENCE. A rail- 
road company is entitled to the exclusive use of its grounds, ex- 
cept at lawful crossings of public and private ways. Without 
a breach of legal duty, it is not guilty of actionable negligence, 


Facts of the case examined, and held not to warrant a 
recovery of dumayes. 
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Error to the district court for Lancaster county, where, 
upon a trial before Pounn, J., the defendant in error had 
recovered a judgment for $3,500 on account of injuries 
received in the manner stated in the opinion. 


A. J. Poppleton, and J. M. Thurston, for plaintiff in 
error, cited: 1 Thompson on Negligence, 361. Blyth v. 
Topham, Cro. Jac., 158. Bush v: Brainard, 1 Cowen, 78. 
Howland v. Vincent, 10 Metc., 373. Houmel v. Smyth, 7 
C. B. (new series), 781. Binks v. R. R. Co., Best & S., 
244. Hardcastle v. R. R., 4 Hurl. & N., 67. Vale v. 
Bliss, 50 Barb., 858. Robbins v. Jones, 15 C. B. (N.S.), 
221. Gramlich v. Wurst, 86 Pa. St., 74. 


Lamb, Billingsley & Lambertson, for defendant in error. 


The road was a legal highway by force of sec. 2477 
Rev. Stat. U.S. Flint v. Gordon, 41 Mich., 428. Rail- 
roads are liable for excavating into any traveled way or 
thoroughfare unless the same is protected and guarded. 
Gen. Stat., § 101, p. 193. A railroad company that cuts 
into a highway or thoroughfare, where people are con- 
stantly passing and have been accustomed to pass and re- 
pass for years, is bound to either warn the traveler, divert 
the road, or guard the excavation, whether said highway 
be legal or not. The maxim, sic utere tuo ut alienum non 
ledas, applies with full force. Potter v. Bumell, 20 Ohio 
State, 151. Vesey v. Railway Company, 49 Me., 119. 
Wharton on Negligence, § 819. Thompson on Negligence, 
§§ 348, 344. Atlanta R. BR. v. Wood, 48 Ga., 568. Jud- 
son v. R. R., 29 Conn., 438. Com. v. R. R,, 27 Penn. 
State, 339. 


Lake, Cu. J. 


A consideration of the character of the excavation into 
which the defendant in error fell and received his injury, 
and of the road along which he was traveling at the time, 
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will effectually dispose of the case; and to these matters 
we shall confine most that we have to say. 

The petition charges in substance, as cause of complaint, 
that the railroad company had dug and left unguarded 
“a deep, wide, and dangerous ditch and excavation,” across 
a “public road and highway,” which was “usually tray- 
eled by the public,” * * * between Raymond and 
Valparaiso, in Lancaster county, into which the defend- 
ant in error drove his heavily loaded wagon, which was 
thus upset, and the injury complained of caused. It ap- 
pears that the ditch or excavation was made during the 
fall of 1879, and the injury occurred in March, 1880. 

The evidence shows that this excavation was made 
within the right of way of the railroad company, in grad- 
ing its track, which appears to have been done in all re-. 
spects in the usual manner of such work. Indeed, there 
is an entire want of evidence tending to show anything un- 
usual in the work, or distinguishable from the ordinary 
methods of railroad grades in similar localities. There was 
nothing, therefore, in the character of the excavation, or in 
the act of making it, which can render the company liable 
to the charge of wrong doing, or of which any one can 
rightly complain. Within its right of way a railroad 
company doubtless has the right to make such ditches and 
excavations as may be necessary or proper in constructing 
its road, due regard being had for the rights of others. 
And this leads us to the inquiry of whether there was any 
want of such regard in leaving the excavation “open, ex- 
posed, and unguarded.” 

It is shown conclusively that where Martin was travel- 
ing when he was injured, was not along a legal highway. 
It had neither been Jaid out, nor in any way recognized by 
the county authorities as such. It was merely a permissive 
way, consisting in some places of one, and in others of sev- 
eral tracks, adopted by travel, and used for several years 
before the construction of the railroad. For quite a dis- 
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tance these tracks ran almost parallel with the railroad, 
which, near where the accident occurred, actually cut into 
and across them, so that travel had been forced to go fur- 
ther westward upon the prairie, where there was ample 
room, until the public road was reached a short’ distance 
above. In the darkness of the night Martin had the mis- 
fortune to follow one of these abandoned tracks, which at 
this point had not been used for several months, and thus 
ran his wagon upon the railroad right of way, and into the 
excavation. It is conceded that the railroad compauy had 
erected no guard or barrier to prevent persons from driv- 
ing wpon its right of way, or from falling into these ex- 
cavations, and that it had made no crossing for teams where 
the railroad cut through these old tracks. Do these omis- 
sions render the company guilty of negligence in its duty 
to the public, and liable to Martin for his loss? No case 
has been cited by counsel which would support us in so 
holding, and we are of opinion that they do not. 

As before suggested, the company, in doing what it did, 
was in the lawful use of its own property. A railroad 
company is entitled to the exclusive use of its grounds, 
“except at lawful crossings of public and private ways.” 
Pierce on Railroads, 402. Where the accident happened 
there was neither a public nor private way. It is true 
that after the grading for the railroad, in October and 
November, 1879, by which the course of travel was neces- 
sarily interrupted and changed, it had to some extent 
continued to follow alongside of, and near or upon the 
company’s right of way, although a convenient public 
road had been laid out and opened to travel in the vicin- 
ity. But for this continuation of travel along and upon 
its right of way, the railroad company was nowise re- 
sponsible. Not only had it done nothing to invite it to 
go there, but it had done all that the law required of 
it in the matter of providing suitable crossings at all 
public roadways passing over its track. Actionable neg- 
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ligence is said to involve the breach of a legal duty. 
Pierce on Railroads, 310. Here, as we have shown, there 
was nv breach of legal duty, for the company was in the 
‘legitimate use of its own property, and was under no 
obligations to care for the safety of those who voluntarily 
or negligently went upon its right of way at the place 
where the accident to the defendant in error happened. 
1 Thompson on Negligence, 361. Bush v. Brainard, 1 
Cowen, 78. Howland v. Vincent, 10 Met., 371. Clary v. 
The Burlington & Missouri R. R. Co., ante p. 232. 

In Pittsburg, etc., R. W. Co. v. Bingham Admrz., 29 
Ohio St., 364, it is said of the principle governing this 
case, that it “recognizes the right of the owner of real 
property to the exclusive use and enjoyment of the same, 
without liability to others for injuries occasioned by its 
unsafe condition where the person receiving the injury 
was not in or near the place of danger by lawful right, 
and where such owner assumed no responsibility for his 
safety by inviting him there without giving him notice 
of the existence or imminence of the peril to be avoided. 
[In such cases the maxim, sic utere tuo ut alienum non 
ledas, is in no sense infringed. Where no right has 
been invaded, although one may have injured another, 
no liability has been incurred.” We think this rule, so 
clearly cxpressed, is entirely applicable to the facts of 
this case, and that under it none of the acts of the rail- 
road company, either of commission or of omission, amounts 
to actionable negligence. In making the excavation, which 
was several feet within its right of way, no right of the 
public, or of Martin, was in the least degree trenched upon, 
for there that of the company was exclusive. 

On a careful examination of the evidence, we are of the 
opinion that it makes no case for a recovery of damages. 
The judgment must be reversed and a new trial awarded. 


REVERSED AND REMANDED. 
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Henry B. KEpLEY, PLAINTIFF IN ERROR, V. SAMUEL 


_ 


~ 


Irwin, DEFENDANT IN ERROR. 


Code of Civil Procedure: RuL& oF construction. The 
code of civil service procedure, in allits provisions, must be lib- 
erally eonstrued. Code,sec. 1. Especially should the construc- 
tion be liberal as to the provisions respecting the appearance of 
parties, and the making up of issues, to the end thut a full and 
fair hearing of cases on their merits may be had. 

Attorney at Law: UNAUTHORIZED APPEARANCE BY. Al- 
though an authority will be presumed when an attorney appears 
for a defendant not served with process, yet, if the defendant 
prove that he had no authority, his rights cannot be affected by 
the attorney’s acts. 

Opening Judgment: FINDINGSOF FACT: CosTs. The find- 
ings of fact of the district court on the hearing of an application 
to open a judgment under sec. 82 of the civil code will not be 

pdisturbed unless clearly wrong. Whether in such case the de- 
fendant shall be required to pay costs as u prerequisite to open- 
ing the judgment is left to the wise discretion of the district 
court. 


Error to the district court for Otoe county. The ac- 


tion was one of ejectment, brought by Henry B. Kepley 
against Nelson Tredo and Samuel Irwin. Tredo was in 
possession as tenant of the Jand, having rented the same of 
John Irwin, acting as the agent of Samuel Irwin. Ser- 
vice was had on Tredo personally, and on Samuel Irwin, 
by publication. §. J. Stevenson appeared as attorney for 
the latter, and filed an answer, verified by John Irwin, 
agent for Samuel Irwin. Afterwards, when the cause was 
called for trial, Stevenson obtained leave to withdraw his 
appearance and answer, and judgment was rendered: April 
18, 1878, for Kepley. September 19, 1879, affidavit and 
showing of Samuel Irwin to set aside judgment filed, and 
October 13, 1881, the original judgment set aside hy 
Pounp, J., and Irwin permitted to answer on payment of 
costs to that date. From the order setting aside said judg- 
ment Kepley brought the case here for review: 
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M. L. Hayward and Henry B. Kepley, for plaintiff in 
error, on question of appearance, cited: Filkin v. Byrne, 
72 TL, 101. Dart v. Hercules, 34 Id., 395. Am. Ins. Co. 
v. Oukley, 9 Paige, 498. Abbott v. Dutton, 44 Vt., 546. 
Shrowdenbeck v. Ins. Co., 15 Wis., 700. JLartin v. Judd, 
60 LL, 78 


i. F. Warren (Watson & Wodehouse with him), for 
defendant in error, cited: Weeks on Attorneys, sec. 198. 
Denton v. Noyes, 6 Johns., 298. Oritchfield v. Porter, 3 
‘ Ohio, 518. Frye v. Calhoun, 14 Ill., 182. Bryant v. 
Williams, 21 Iowa, 329. Shelton v. Tigin, 6 How., 163. 
Freeman on Judgments, § 499. 


Lakg, Cu. J. 


The questions presented in this case arose under sec. 82 
of the code of civil procedure. It is tlaimed that the court 
below erred in opening the judgment and letting the de- 
fendant in with his defense. The service on the defendant 
was by publication, or what by the code is termed con- 
structive. On this point there is no dispute. The really 
vital question is simply whether the nominal appearance 
made by S. J. Stevenson as attorney of the defendant, and 
filing an answer in his name, was authorized. On the 
showing made the court below held that it was not, and we 
are now called upon to review that decision. 

The section of the code referred to, like every other part 
of it, should receive a liberal construction, to the end that 
sibstantial justice may be done to litigants, And especial- 
ly so should be the construction as to those provisions 
respecting the appearance of parties, and the making up of 
issues, to the end that a full and fair hearing of cases upon 
their merits may be had. This court, in reviewing the 
doings of inferior courts, has always been disposed to, and 
does now, regard liberal rulings in these particulars favor- 
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ably. In doing so we believe we represent the spirit of 
the code, which in its very first section declares that: “Its 
provisions and all proceedings under it shall be liberally 
construed, with a view to promote its object and assist par- 
ties in obtaining justice.” 

Sec. 82 provides that: “A party against whom a judg- 
ment or order has been rendered without other service than 
yy publication in a newspaper, may, at any time within 
five years after the date of the judgment or order, have the 
same opened and be let in to defend; before the judgment 
or order shall be opened the applicant shall give notice to the 
adverse party of his intention to make such an application, 
and shall file a full answer to the petition, pay all costs 
if the court require them to be paid, and make it appear to 
the satisfaction of the cou.t, by affidavit, that during the 
pendency of the action he had no actual notice thereof in 
time to appear in court and make his defense; but the title to 
any property, the subject of the judgment or order sought to 
be opened, which by it or in consequence of it, shall have 
passed to a pnrchaser in good faith, shall not be affected 
by any proceedings under this section, nor shall they affect 
the title to any property sold before judgment under an 
attachment. The adverse party, on the hearing of an ap- 
plication to open a judgment or order, as provided in this 
section, shall be allowed to present counter affidavits, to 
show that during the pendency of the action the applicant 
had notice thereof in time to appear in court and make his 
defense.” 

It is practically conceded by the plaintiff that every re- 
quirement of this section to authorize the opening of the 
judgment existed, except that of the defendant’s want of 
actual notice of the pendency of the action. On this point 
the defendant filed several affidavits, among them his own, 
by which it seems to us he made a showing bringing him- 
self fairly within the section of the statute above quoted. 
In his own affidavit he says, expressly, that he was a resi- 
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dent of the state of Ohio during all of the time of the 
pendency. of the action, and did not know of it “till about 
the 30th day of March, 1879.” Of the appearance and 
answer made in his name by S. J. Stevenson, he says that 
he “had never employed an attorney to defend said suit, 
nor had affiant authorized any person or agent to employ 
attorneys for him, or to appear in any litigation in Otoe 
county, Nebraska.” And as to this appearance, which 
seems to have been withdrawn by leave of the court, S. J. 
Stevenson, the attorney, says in his affidavit that what he 
did in the case was done “at the request of John Irwin.” 
John Irwin swears that he “spoke to 8. J. Stevenson, at- 
toruey, about the matter without knowing what should be 
done, and without having any authority to employ an at- 
turney for Samuel Irwin, or either of said defendants,” etc. 

Opposed to this, on the question of the right of Steven- 
son to appear in the case, there was produced a power of 
attorney from Samuel Irwir to John Irwin, by which the 
latter was, in terms, authorized to “bargain, sell, and -on- 
vey in fee simple, by deed of general warranty, for such 
price, upon such terms of credit, and to such person or 
persons as he shall think fit, the whole or any part of any 
and all real estate of every kind and description belonging 
to me, and lying and being in the county of Otoe in the 
state of Nebraska.” Also empowering him “to lease an.! 
to farm, let by leases, duly executed for such term or nun: 
ber of years, to such person or persons, at such yearly or 
other rents, in money or kind as he may think fit, the 
whole or any part of” such lands. 

It would seem that the mere reading of this power of 
attorney ought to be sufficient to satisfy any one that it 
gave no authority to John Irwin to appear, or to employ 
an attorney to appear, in the case at bar. The learned 
judge of the district court held that it did not, and in this 
we think he was clearly right. And this is decisive of 
the case. But an extensive brief has been filed on behalf 
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of the plaintiff, discussing at length many questions, which, 
although not of importance to this issue, ought not, per- 
haps, to be wholly overlooked by us at this time. 

One of the points urged upon our attention is that “ the 
withdrawal of an answer does not withdraw an appear- 
ance.” Very true, but here the record shows that on the 
eve of thetrial, “ by leave of the court first had and obtained, 
Samuel J. Stevenson withdraws lis appearance as attorney 
fur defendants herein,” so that the appearance as well as 
the answer was gone. This having been done by leave of 
the court, left the case, as we think, in the same situation 
as if no answer had been filed. If we are correct in this, 
then surely if Samuel Irwin had no actual notice of the 
pendency of the action, having been only constructively 
served, he was in a situation which entitled him to the bene- 
fit intended by section eighty-two of the code. 

It is also contended that “the appearance of an attorney 
of a court for a party in a proceeding pending in a court 
binds the party for whom he appears and assumes to act, 
whether he is in fact authorized to act or not.” On this 
point we cannot agree with counsel. The better rule seems 
to be, “that although an authority will be presumed, when 
an attorney appears for a defendant not served with process, 
- yet if the defendant prove he had no authority, his rights 
cannot be affected by the attorney’s acts.” 1 Wait’s Ac- 
tions and Defenses, 458. Denton v. Noyes, 6 Johns. 298. 
Frye v. Calhoun, 14 Il., 1382. Legere v. Richard, i0 La. 
Ann., 669. Handely v. Stateton, 6 Litt. (Ky.), 186. Hess 
v. Cole, 23 N. J. L., 116. But, as we have before shown, 
this question was really eliminated from the case by the 
authorized withdrawal of the appearance made by the at- 
torney. 

A very large portion of the plaintiff’s brief is devoted 
to a discussion of the relation of principal and agent, 
which although interesting, is really inapplicable to the 
real matter in issue. 
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As before stated, we are simply to review the action of 
the district court upon the question of the right of the de- 
fendant to have the judgment against him opened so as to 
enable him to make his defense. The statute giving this 
right to defendants constructively summoned, requires a 
certain showing to be made “to the satisfaction of the 
court.” This the defendant did. Upon the showing made, 
the district court found “ that no authorized person had ap- 
peared for” the defendant, and “that during the pendency 
of the action,” * * he “had no actual notice thereof.” 
This finding, based as it is upon evidence, like the findings 
of courts and juries generally upon questions of fact within 
their jurisdiction, has every presumption in its favor, and 
should not be disturbed by us unless clearly wrong. We 
cannot say it was wrong, therefore it must be sustained. 

The point that the payment of costs by the defendant 
was “not made a prerequisite to opening the judgment,” is 
of no consequence. The statute leaves the matter of whether 
the payment of costs shall be required at all or not entirely 
to the discretion of court to which the application is ad- 
dressed. In that particular the decision must be left to 
rest on the sound discretion of that court. 


ORDER AFFIRMED. 


THe County or DopGE, PLAINTIFF IN ERROR, V. 
RoBERT GREGG, DEFENDANT IN ERROR. 


Counties: LIABILITY FoR cosTs. Under the provisions of section 
536 of chap. 60 of the criminal code, the respective counties are 
legally liable for the costs earned by justices of the peace, sher- 
iff, and constables, ‘‘on examinations before » magistrate ona” 
proper ‘complaint of a felony, whether the accused be held to 
answer in court or discharged.’? And in cases where the charge 
is for a felony, but ought to have been for a misdemeanor only, 
the county board may in their discretion allow or disallow the 
entire bill, or any part thereof. 


26 
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THIS was an action commenced before the board of county 
commissioners of Dodge county, on the 23d day of May, 
A.D. 1882, by the defendant in error against said Dodge 
county for an allowance of two claims, one for fees for ser- 
vices rendered by himself as sheriff of said county, in a 
certain preliminary examination wherein the State of Ne- 
braska was plaintiff and Frank M. Lane defendant, amount- 
ing to $76.30; and the other for fees of James Huff as 
justice of the peace, rendered in the same examination. 

Huff’s fees as justice on said examination were as fol- 
lows: : 


Docketing case......s...scsseseserscecescesceresesueaeceees $ 25 
Swearing 87 witnesses, 10 cents each.......s..ssceeeee 8 70 
Filing 17 papers, 10 cents each..........csseecesen ees 1 70 
Granting and entering nine adjournments, 50 cents 
GACM<ssayicagsctavan vdasieunes: abeepinnaaecstebsqane; yeas 4 80 
Issuing ten subpcenas, 50 cents each.....2....csceeeees 5 00 
Nine days attendance on trial after first day, $1.00 
© SPBE GAY satsnawajanssdadanacdiohcssisyetaonuncsasiaceuabne 9 00 
Taking affidavit for continuance....... ‘aide a soeenacass< 25 
Total.......... swescethastemdsavedseadls sevceceseeeee G29 40 
And Gregg’s fees as sheriff were as follows: . 
Serving warrant and return...........seeseeeeseeee eee $ 1 00 
Mileage on warrant, 12 miles, 5 cents per mile...... 60 
Attendance on court ten days, $1.00 per day......... 10 00 


Serving subpeenas on 95 witnesses at 25 cents each. 23 75 
Making 95 copies of subpoenas for witnesses, 25 
cents each.......... sahaiiabasasSahane ae avosvereis tana 23 75 


The said claim of Huff was, before the presentation 
thereof, assigned to defendant in error. 
Upon the claim of said Gregg as sheriff, the board al- 
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lowed $42.55 on general fund, as appears from the endorse- 
ment on the back thereof. Upon the assigned claim for 
Huff’s fees, the board allowed $15.90 to defendant in error, 
in all $58.45. They refused to allow the items of $10 at- 
tendance of sheriff on court and $23.75 for copies of sub- 
poenas in sheriff’s bill, and the items of $4.50 for nine ad- 
journments and $9 for nine days attendance on court in 
Huff’s bill. From this action of the board the defendant 
in error took an appeal to the district court of Dodge 
county, and that court, George W. Post, J., at the Octo- 
ber term, 1882, thereof, rendered judgment in his favor for 
$105.70. 


- William Marshall, for plaintiff in error, cited: 3 Black- 
stone, 400. U. S. v. Barker, 2 Wheat., 395. Miami 
County v. Blake, 21 Ind., 32. 1 Dillon Mun. Corp., 254. 
Rawley v. Vigo county, 2 Blackf., 355. Kitchell v. Madi- 
son Co., 4 Scam., 163. Stanton Co. v. Madison Co., 10 
Neb., 304. Comp. Stat., 195, sec. 3. Hewerkle v. Gage 
County, ante p. 18. 


George I, Loomis and E. F. Gray, for defendant in er- 
ror, cited the sections of the statutes bearing on the sub- 
ject and referred to in the opinion. 


Coss, J. 


Sec. 535, chap. L. of the criminal code provides that: 
“No costs shall be paid from the county treasury in any 
case of prosecution for a misdemeanor, or for security to 
keep the peace, except as provided in section five hundred 
and forty-one. 

The following section (536) provides expressly for the 
payment of costs by the county, incurred upon examina- 
tion before a magistrate on complaint of a felony, whether 
the accused be held to answer in court, or discharged. It 
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also makes it the duty of the county commissioners to dis- 
allow any item, in whole or in part, of any bill of costs in 
such cases that shall be found to be unlawfully or need- 
lessly incurred. And also where it shall appear that the 
complaint upon which such examination was made was 
for a felony, when it.ought to have been for a misde- 
meanor only, the county commissioners may, in their dis-_ 
cretion, disallow the entire bill or any part thereof. This 
is the only matter arising under the provisions of these 
sections that is left to the discretion of the commissioners. 
The reason of this provision of the statute must be apparent 
to every person of experience, and is fully discussed in 
and illustrated by the case of Boggs v. Washington County, 
10 Neb., 297. But the plain object and intent of the leg- 
islature in enacting the two sections in question was to fix 
and declare the liability of the county for costs lawfully 
and properly earned in the examination, before magis- 
trates, of persons properly charged with felony, and to de- 
clare the non-liability of the county for costs incurred up- 
on the trial or examination of persons charged with the 
commission of misdemeanors only, and in peace warrant 
cases. 
Sec. 541 provides for the furnishing by magistrates and 
clerks of courts to the county clerk of their respective coun- 
ties, of certified copies of uncollectible cost bills, in mis- 
demeanor and peace warrant cases. And that, at the first 
meeting of the county commissioners in the months of 
April and October of each year, if it shall appear from the 
records and files of the county clerk’s office that the re- 
ceipts into the county treasury from the sources mentioned 
in the preceding section—that is to say, the costs and pro- 
- ceeds of jail labor, mentioned in section 540, and required 
to be credited to the county general fund—are in excess of 
the amount allowed to be paid from said treasury in the 
same time for costs in criminal cases, including the sums 
paid for keeping and transporting prisoners in criminal 
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cases, said commissioners shall make an order that a sum 
equal to such excess be appropriated from the county gen- 
eral fund for the payment of cost bills filed as aforesaid, 
in misdemeanor and peace warrant causes, or so much 
thereof as shall be necessary to pay all such bills or parts 
thereof as may be found lawful and just, etc. 

The provisions of this section (541) are for the benefit of 
officers and witnesses earning fees in misdemeanor and 
peace warrant causes, and those-only. It provides for pay- 
ing to them any balance which may be in the general fund 
of the county treasury arising from a certain source, but it 
makes no provision for the payment of fees or costs in felony 
cases, for the probable reason that they had been provided 
for in section 536. Their full payment is assured, while 
the payment of the former class is contingent and uncer- 
tain. 

While we agree with counsel in the propositions, that 
neither the stateor federal governments ever pay costs, and 
that the liability of counties to pay costs in criminal cases 
cannot arise by implication, nor in the absence of an ex- 
press statute, yet we think that the statute plainly provides 
that the county shall pay the costs legally earned by magis- 
trates and sheriffs in cases of felony before justices of the 
peace, except in cases where the complaint ought to have 
been for a misdemeanor only, and it gives the county board 
the right to pay costs in their discretion, even then. 

Counsel for plaintiff in error in the brief, says: “The 
greater part of the charges of these officers were for is- 
suing and serving subpeenas on witnesses. The justice’s 
transcript does not show who, or how many of these 
witnesses were for the state, or for the accused, nor whether 
any of them were for the state. Now at common law 
each party, except the sovereignty, was liable for his own 
costs; to what law can we be referred that makes the 
state or county liable for the costs in procuring the attend- 
ance of witnesses on behalf of the accused? We know 
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of no such law; but it must not be forgotten that this 
is an error case, and that it is with the action of the 
district court that we have to deal, and not with that 
of the county commissioners. Had the plaintiff in error 
made proper and timely application in the court below, 
the defendant in error would doubtless have been required - 
to show that the costs claimed by him were incurred 
on the part of the prosecution, and not on the part of 
the defense. All presumptions are in favor of the cor- 
rectness of the judgment, and to attack it for this cause 
it must be shown affirmatively that part or all of these 
services were rendered in procuring testimony for the de- 
fense. ; 

The statute allows the sheriffs, as fees, twenty-five cents 
for serving a subpoena on a witness, and twenty-five cents 
(each) for all copies of certain enumerated writs and pro- 
cess, including subpenas. Whether these copies were 
necessary is, we think, a question upon which the sheriff’s 
return must be taken as conclusive. The law allows the 
justice fifty ceuts for each adjournment in a cause or ex- 
amination before him.. It draws no distinction between 
adjournments, and we know of no rule by which we can 
draw any. 

As to the other items of cost complained of, we do not 
deem it necessary for the purposes of this case to examine 
them iu detail, but content ourselves by saying that we do 
not think the objections to them well taken. 

It cannot be denied that the items of costs for issuing, 
copying, and serving subpeenas in this examination amount 
to quite a sum, but it must be borne in mind that it was 
an extraordinary case in respect to the number of witnesses, 
exceeding in that regard any case within the somewhat ex- 
tended experience and observation of the writer, and it has 
not been suggested in this case but that they were all sub- 
peenaed and examined in good faith, or that their testimony 
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was not necessary to elicit the truth and meet the demands 
of justice. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE CouNTY oF RICHARDSON, PLAINTIFF IN ERROR, V. 
S. B. MILEs, DEFENDANT IN ERROR. 


1. Construction of Statute, When there are special provis- 
ions of a statute referring to a particular matter, and there are 
general provisions of the same or another statute in force, re- 
ferring to a class or series of matters including the former, the 
provisions of the special statute will prevail so far as such par- 
ticular matter is concerned, and there is a conflict between the 
two. 


2. Road: DAMAGES: APPEAL. An appeal from the final decis- 
ion of the county board by an applicant for damages claimed 
to be caused by the establishment of a road, should be taken 
under the provisions of section 89, chapter 78, Comp. Stat., and 
not under those of section 87, article I, chapter 18. 


Error to the district court for Richardson county. A 
public road was located over land of Miles. . He asked for 
$212 damages; was allowed $48; appealed, and in district 
court, WEAVER, J., recovered $60. The county brought 
the case here for review on a petition in error. The stat- 
utes bearing on the subject are as follows: 

Compiled Statutes, chapter 78: 

' Sec. 39. Any applicant for damager claimed to be 
caused by the establishment of a road, may appeal from the 
final decision of the county board to the district ceurt of 
the county in which the land lies; but notice of such ap- 
peal must be served on the county clerk within twenty days 
after the decision is made. If the road has been estab- 
lished on condition that the petitioners therefor pay the 
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damages, such notice shall be served on the four persons 
first named in the petition for the highway, if there are 
that many who reside in the county. 

Sec. 40. An appeal may also be taken by the petitioner 
for the road as to the amount of damages, if the establish- 
ment of the road has been made conditional upon his paying 
the damages, by his serving notice of such appeal on the 
county clerk and applying for damages within twenty days 
after the decision of the board, and filing a bond in the 
office of such clerk, with suteties to be approved by hint 
conditioned for the payment of all costs occasioned by such 
appeal, unless the appellant fails to recover a more favor- 
able judgment in the district court than was allowed him 
by such board. 

Compiled Statutes, article I, chapter 18: 

Src. 37. Before any claim against a county is audited 
and allowed, the claimant or his agent shall verify the same 
by his affidavit, stating that the several items therein men- 
tioned are just and true, and the services charged therein, 
or articles furnished, as the case may be, were rendered or 
furnished as therein charged, and that the amount claimed 
is due and unpaid after allowing all just credits. All claims 
against a county must be filed with the county clerk. And 
when the claim of any person against a county is disal- 
lowed, in whole or in part, by the county board, such 
person may appeal from the decision of the board to the 
district court of the same county, by causing a written 
notice to be served on the chairman, within twenty days 
after making such decision, and executing a bond to such 
county, with sufficient security, to be approved by the 
county clerk, conditioned for the faithful prosection of such 
appeal, and the payment of all costs that shall be adjudged 
against the appellant. 


A. Schoenheit and W. 8. Stretch, for plaintiff in error, 
ited: Robinson v. Mathwick, 5 Neb., 252. Sims v. Otoe 
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County, 6 Id., 1383. McCann v. McLennan, 2 Id., 289. 
Albertson v. The State, 9°1d., 437. Nosser v. Seeley, 10 Id., 
467, 


C. Gillespie, for defendant in error, cited: Wade on 
Notice, sec. 3. 2 Bouvier’s Law Dic., 36. Comp. Stat., 
443, sec. 41. Id., 181, sec. 37. Haas v. Lees, 18 Kan., 
449, 


Coss, J. 


It is an inflexible rule that when there are special pro- 
visions -of a statute plainly referring to a particular mat- 
ter, and there are general provisions of the same, or another 
statute in force at the same time, referring to a class or 
series of matters including the former, the provisions of the 
- special statute will prevail so far as such particular matter 
is concerned, and the provisions of the two differ with 
each other. Under this rule the provisions of secs. 39 and 
40 of chapter 78, Compiled Statutes, must be held to ap- 
ply to and control appeals from the final decision of the 
county board, in cases of damages to land caused by the 
laying out and establishing of public roads, rather than 
those of section 37 of article 1, chapter 18. Indeed the 
above proposition concedes too much to the position of de- 
fendant in error. The latter section can scarcely be said 
to contain a general provision, which even in the absence 
ofa special one would apply to a case like the one at bar. 
It is only in the most general sense that the ownerof lands ~ 
damaged by the establishment of a highway can be said 
to hold a claim against the county within the meaning of 
said section, if at all. - 

Upon reference to secs. 39 and 40 of chap. 78, it will 
be seen that in all cases of appeal from the final decision 
of the county board, by an applicant for damages claimed 
to be caused by the establishment of a road, or by the pe- 
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titioners for a road, as to the amount of damages, notice 
- of appeal must be served on the ceunty clerk, etc. 

In the case at bar, no notice of appeal was served on 
anybody. No notice was ever made out. The chairman 
of the county board waived notice in writing on the face 
of the appeal bond. This being a statutory proceeding, 
neither the clerk nor the chairman of the board could waive 
the service of the notice; most certainly not thechairman, 
a service on whom would be a nullity. 

The object of the notice is, that the county, asa body cor- 
porate, may know that an appeal has been taken, that it 
may, through its proper officers and attorney, prepare for 
trial. Thecounty, as a body corporate, is charged with no- 
tice when notice is served according to law, not usually 
when one of its servants has gratuitously waived service. It 
is argued that the waiver of notice being endorsed on the 
bond, and the bond being approved and filed by the county 
clerk, is equivalent to a notice of appeal being served on 
the clerk. But the statute, which as we have seen espec- 
ially applies to cases of this kind, requires no bond, hence 
the bond was a nullity with all of its indorsements and 
filings. 

The notice of appeal, and its timely service on the county 
clerk, is the only foundation for jurisdiction in the district 
court in this class of cases. These being wanting in this 
case, the said court had no jurisdiction to render the judg- 
ment set out in the record. 

The judgment of the district court is therefore reversed 
and the cause dismissed. 


JUDGMENT ACCORDINGLY. 
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CuarLes A. SAVAGE, PLAINTIFF IN ERROR, V. JONAS 
B. AIKEN, DEFENDANT IN ERROR. 


Practice: oPENING JUDGMENT. Therelief provided for by see. 82, 
title IV, part IL. of the Compiled3Statutes, is a right earned by 
the defendant, by claiming the same, and doing the things 
therein required of him within the time limited by statute, 
and is not a question of power on the part of the court. 


Error to the district court for Gage county. Heard 
below before WEAVER, J. 


E. Wakeley, for defendant in error, cited: Larne v. 
Larne, 3 J. J. Marsh, 156. Butler v. Mitchell, 17 Wis., 
2. 


Colby & Hazlett (A. J. Poppleton with them), for de- 
fendant in error, cited: Smith v. Noe, 30 Ind., 152. Hol- 
mer v. Campbell, 13 Minn., 66. Knox v. Clifford, 41 Wis., 
458. Whiting v. Korner, 44 Wis., 563. McKnight. v. 
Livingston, 46 Wis., 356. 


Coss, J. 


On the 20th day of December, 1876, Jonas B. Aiken, 
plaintiff, recovered a judgment against Charles A. Savage, 
defendant, in the district court of Gage county. There had 
been an order of attachment in the case, and the defend- 
ant’s lands attached thereon, but no service in the case other 
than by publication in a newspaper, and no appearance in 
said cause by the defendant. 

On the 15th day of October, 1881, the defendant filed 
a motion in said court to have said judgment opened, and 
to be let in to defend in said action. He also gave notice 
to the adverse party of his intention to make such appli- 
cation, and filed a full answer to the petition in said cause. 
On the 20th day of said month the following journal entry 
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was inade in said cause, to-wit: “Now on this 20th day of 
October, 1881, it being the seventh day of the term, this 
cause came on to be heard, on the application of Charles 
A. Savage to open the judgment and be let in to defend, 
and the court, being fully advised in the premises, orders 
that the plaintiff, Jonas B. Aiken, have ninety days to file 
counter affidavits and the cause be continued.” 

The next term of the district court was held in April, 
1882. On the first day of the term the plaintiff, Jonas B. 
Aiken, by attorneys (appearing specially for the purpose 
of objecting to the jurisdiction of the court, etc.), filed mo- 
tions and objections supported by affidavit, and on applica- 
tion of defendant he had leave to file counter affidavits in 
thirty days. And on the 20th day of April, being the 
eighth day of said term, the court made its final order de- 
nying the application of the defendant to open up the said 
judgment, and the said defendant brings the cause to this 
court on error. - 

The provisions of the statute [civil code] under which 
this relief is sought are as follows: 

Sec. 82. A party against whom a judgment or order 
has been rendered, without other service than by publica- 
tion in a newspaper, may, at any time within five years 
after the date of the judgment or order, have the same 
opened ‘and be let in to defend; before the judgment or 
order shall be opened the applicant shall give notice to the. 
adverse party of his intention to make such application, 
and shall file a full answer to the petition, pay all costs if 
the court requires them to be paid, and make it appear to 
the satisfaction of the court by affidavit that during the 
pendency of the action he had no actual notice thereof in 
time to appear in court and make his defense.” * * * 

The principal question presented by the record in this 
case is, whether a defendant brings himself within the pro- 
visions of the section above quoted by doing the things” 
therein required of him within the five years, so as to en-. 
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title him to the relief therein contemplated at the hands 
of the court after the expiration of the five years. In 
other words, do the words of the section express a question 
of right on the part of the applicant, or one of power on 
the part of the court. This question is now presented for 
the first time to this court, nor can I find that it has been 
presented to the court of any state having a statutory pro- 
vision like ours. The corresponding provision of the 
statute of Wisconsin is in the following words: 

“5, * * * Tf the summons shall not be person- 
ally served on a defendant, nor received by such defendant 
through the post-office in the cases provided for in this 
section, he or his representatives shall, on application and 
sufficient cause shown, at any time before judgment, be 
allowed to defend the action; and except in actions for 
divorce the defendant or his representative may in like 
manner, upon good cause shown, be allowed to defend 
after judgment at any time within one year after notice 
thereof, and within three years after its rendition, on such 
terms as shall be just, except in actions for divorce; * * 
(Chap. 124, p. 720, R. S., 1858.) ~ 

While this section has been twice before the supreme 
court of Wisconsin for construction, yet in neither case 
did the point now under consideration arise. Before the 
adoption of the code, and while the provisions of law of 
that state applicable to courts of law and to courts of chan- 
cery were different, the following provision applicable to 
courts of chancery wasin foree: * * * “Jn case any 
such absent defendant against whom a decree shall be 
made as aforesaid, his heirs, devisees, executors, adminis- 
trators, or assigns, as the case may require, shall within 
six months after notice be given to him.of such decree, or 
within three years after such decree shal] have been niade, 
if no notice as aforesaid shall have been given, petition the 
court touching the matter of such decree, and pay, or 
secure, or cause to be paid, such costs as the court may 
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think reasonable to order and direct, then and in such case 
the person aforesaid so petitioning may be permitted to 
appear and answer the complainant’s bill, and thereupon 
such proceedings shall be had as if such absent defendant 
had appeared in due season and no decree had been made; 
or such absent defendant may, within the times aforesaid, file. 
his bill of complaint in the said court for an account and 
settlement of the amount which was really due and owing 
to the complainant at the time of the decree, and to compel 
the said complainant to refund and repay what he may 
have wrongfully recovered and received, together with 
costs of suit, the former decree against such absent defend- 
ant notwithstanding.” * * * 

Under this statute, the case of Berry v. Nelson was 
twice before the supreme court. IV. Wis. R., *375, and 
V. Id., 605, and while the precise question now under con- 
sideration was not involved in said cause at either hearing, 
yet it is manifest that the court held the question of relief 
under the statute as one of right on the part of the ap- 
plicant, and not one of power on the part of the court. 
In the former of the cases, the court by Mr. Justice Smith 
say: “ But we think the positive provisions of the statute 
leave the court no room for doubt or discretion. It is 
only by a statutory provision that a non-resident can be 
made a party to a suit in equity, by publication of notice, 
and such quasi subjection of a party to the jurisdiction 
must of course be subject to all the modifications, restric- 
tions, limitations, and conditions which the statute pre- 
scribes.” After quoting the statute, he continues: “It 
appears from the record, that the defendant Nelson was in 
time, in filing his petition, and though he might have had 
other remedies of equitable relief at his command, he still 
had the one prescribed to him by statute, to the full ex- 
tent which the statute provides, of which he could not be - 
deprived without his own consent.” 

There isa line of Wisconsin and Minnesota cases cited 
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by counsel on either side, most, and the later of which, 
hold that proceedings under section 38, chapter 125, R. S. 
of 1858 of Wis., and a similar provision of the statute 
of Minnesota, must not only be commenced, but completed 
within the time therein limited, or the court loses the power 
to graut the relief. 

The following is the provision referred to, copied from 
the Wisconsin Statutes: 

“Sec. 38. The court may likewise in its discretion, and 
upon such terms as may be just, allow an auswer or reply 
to be made, or other act to be done, after the time limited 
by this chapter, or by an order enlarge such time; and 
may also in its discretion, and upon such terms as may be™ 
just, at any time within one year after notice thereof, re- 
lieve a party from a judgment, order, or other proceeding 
against him through his mistake, inadvertence, or surprise, 
or excusable neglect.” * * * Sec. 38, chap. 125 Re- 
vised Statues 1858. This chapter is entitled “ Pleadings 
in civil actions.” ‘This provision is not the correspouding 
one either by reason of its position in the statute or its ob- 
ject to the provision of our statute under which this pro- 
ceeding is brought, though it would seem to have been 
so considered by counsel. This section grants relief to the 
plaintiff as well as the defendant, and applies to a party 
who is actually. in court. The granting of relief to a 
party from the effect of his own acts, in open court, and 
of record, by which he is estopped by the plainest princi- 
ples of law, may well be regarded as a question of power 
on the part of the court which can only be exercised 
within the time limited by statute, while the right to relief 
by a party who has not been actually before the court, nor 
had actual notice of the proceeding against him, is earned 
by his appearing and claiming it, and doing the things re- 
quired of ‘him by the statute, within the time therein lim- 
ited, and the power of the court to grant the relief contin- 
ues until it is exercised. 
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The order of the district court is reversed, and the cause 
remanded, with instructions to open the judgment, and 
that the defendant be let in to defend. 


JUDGMENT ACCORDINGLY. 


BarcLay WHITE, APPELLANT, Vv. W. R. BARTLETT ET 
AL., APPELLEES. 


i. Mortgage Foreclosure: LIEN OF JUDGMENT CREDITOR. 
Where the party in whose favor a judgment was rendered was 
made defendant in an action to foreclose a mortgage, and a de- 
cree thereafter rendered, and the premises sold to a bona fide 
purchaser, an assignee of the judgment, on an assignment made 
before the proceedings in foreclosure, but who gave no notice, 
either actual or constructive, of the assignment, cannot as against 
the purchaser have the lien of the judgment declared paramount 
to his title. 


PARTIES. In an action to foreclose a mortgage, all in- 
cumbrancers, whether prior or subsequent, whose claims are 
due, are proper parties; but only subsequent incumbrances are 
necessary parties. If the petition state facts sufficient to require 
& proper party to answer and he fail to do so, he will be bound 
by the decree. 


AppEAL from Douglas county. Heard below before 
SavaaeE, J. - 


George W. Doane, for appellant. Stebbins was not an 
innocent purchaser. Savage v. Hazard, 11 Neb., 323. The 
lien does not exist by virtue of the assignment but by vir- 
tue of the judgment, and notice of the judgment carries 
with it notice of the liens existing by virtue of it, in whose- 
soever favor they may exist, and defendant Stebbins cannot 
be heard to deny that he had notice of this lien when the 
judgment was of record unsatisfied and unreversed. On 
-question of parties, cited: Jones on Mort., § 1437. For- 
rer v. Kloke, 10 Neb., 373. 
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_ John D. Howe, for appellee Stebbins, cited: Wade 
on Notice, § 149. Terrell v. Andrew Co., 44 Mo., 309. 
Barnard », Campan, 29 Mich., 162. Pringle v. Dunn, 3? 
Wis., 449. Shellenbarger v. Biser, 5 Neb., 195. Metz v. 
State Bank, 7 Neb., 172. 


MAXWELL, J. 


In October, 1874, the Omaha National Bank recovered 
a judgment in the district court of Douglas county against 
Joel T. Griffin and W. R. Bartlett for the sum of $2789.40, 
Bartlett being surety for Griffin. In January, 1875, Bart- 
lett and wife executed a mortgage on lot 14 in Bartlett’s 
addition, and lot 18 in Griffin and Isaacs’ addition to Omaha, 
to secure the payment of the sum of $1,000. In May, 1878, 
an action was commenced in the district court of Douglas 
county to foreclose said mortgage, the defendants herein 
being defendants in that action, all except Bartlett and 
wife as lienholders. In that action, the Omaha National 
Bank filed an answer wherein it alleged that “ on or about 
the 8th day of February, 1876, in an action therein pend- 
ing in the district court for Douglas county, * * * the 
said Omaha National Bank recovered a judgment against 
said Bartlett & Smith for the sum of $2829.39, which judg- 
ment remains in force and unreversed.” No mention was 
made of the judgment recovered in 1874. A decree of 
foreclosure and sale was rendered, and the property sold to 
George P. Stebbins, subject to certain liens, for the sum of 
$480. ; 

The sale was confirmed, and a deed made to the pur- 
chaser. 

In October, 1878, the plaintiff caused an execution to 
issue on the judgment in favor of the Omaha National 
bank, recovered in 1874 against Bartlett & Griffin, and 
caused the same to be levied upon the lots purchased by 
Stebbins, and thereupon instituted this action to have the 
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deed to Stebbins set aside, and he be declared to hold said 
lots subject to the plaintiff’s lien, and that the title of the 
other lienholders may be declared to be subsequent to that 
of the plaintiff. Lot 3 in Burtlett’s addition is withdrawn 
by agreement from the case. It is sought to establish the 
title to lot 14 in Wallace R. Bartlett, free from any equi- 
ties of his wife. This question was before this court on 
substantially the same testimony in 1879, and is reported 
in 8 Neb., 319. Wesee no reason to change the decision 
made in that case, and therefore will not consider that 
question further. he plaintiff claims as assignee of the 
bank, the assignment being dated June 2, 1876. 

On the trial of the cause below, the court found in favor 
of the defendants, and dismissed the action. The plaintiff 
appeals to this court. 

The plaintiff claims that the assisnment’was entered on 
the execution docket, but there is no claim that it was en- 
tered on the judgment record, or in the index of judg- 
ments. Stebbins claims to have purchased the lots in 
question withont any notice, actual or constructive, of the 
plaintiff’s assignment. The only question necessary to be 
considered therefore is, did Stebbins have any notice of 
the plaintiff’s judgment? The index of the judgment 
record showed that the judgment in question, at the time 
Stebbins purchased the property in controversy, stood in 
the name of the Omaha National bank; and as that bank 
had answered, making no claim under the judgment, Steb-’ 
bins had good reason to believe that the same had been sat- 
isfied. 

In Metz v. The State Bark, 7 Neb., 165, it was held 
that a purchaser need not search for judgment liens further 
than to examine the proper index. The object of an index 
is to render the contents of a book readily accessible. The 
legislature prescribed the form of the index, and intended 
it should be a part of the record. If a party, notwith- 
standing the index, must spend days or weeks in reading 
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the records of the court to test the accuracy of it, much 
valuable time would be lost, and an index would be of no 
value whatever. In fact, it would be worse than useless, 
because it would frequently prevent a thorough search, 
which otherwise would have been made. But such is not 
the law. It devolved on the plaintiff, therefore, in some 
way to bring to the notice of the purchaser the assign- 
ment of the judgment to him. 

The rule of law is that if, after an assignment, and pre- 
vious to such'notice of it, the debtor pay the debt to the 
assignor, he will be discharged, because’ the law will not 
permit him to suffer by the negligence of the assignee. 
Jones v. Witter, 13 Mass., 304. 3 Parsons on Cont., 230. 
And the burden of proving such notice is on the assignee. 
Heerans v. Ellsworth, 64 N. Y., 161. Thayer v. Daniels, 
113 Mass., 129. : 

But it is said that the assignee, being a prior incum- 
brancer, was not a necessary party to the suit, and that 
therefore the decree is not binding on him, ‘The general 
rule in equity is, that all incumbrancers whose claims are 
due should be made parties. They are at least proper 
parties, whether the incumbrance is prior or subsequent. 
Story’s Eq. Pl, 177. 2 Barb. Ch. 174. 2 Van Sant- 
voord’s Eq., 77. ; 

Thus, the holder of a prior mortgage which is due is a’ 
proper but not a necessary party. If made a party, and 
the petition state facts sufficient to require him to answer 
to protect his interest, he will be bound by the decree. 
The case does not differ materially from that of Grant v. 
Indlow, § O. §., 2-84, and in our opinion the bank was 
properly made a defendant. 

‘Stebbins having purchased without notice of the assign- 
ment to the plaintiff, is not chargeable with notice of his 
judgment, and in this proceeding at least did not purchase 
subject to the judgment. 

. Whether the plaintiff, by seeking to redeem, and show- 


324 SUPREME COURT OF NEBRASKA, 


Townsend v. Lamb. 


ing that his judgment was deducted as a lien from the ap- 
praised value of the property, could sustain an action of 
that kind, is not before the court. 

The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


OLIVER TOWNSEND, APPELLANT, V. WILLIAM LAMB 
ET AL., APPELLEES. 


Precinct Bonds. A proposition for precinct bonds to a railroad 
company provided that they should be issued ‘‘ when said road 
shall be graded, tied, and ironed, and completed ready for the 
Tunning of trains, and trains running thereon, etc., on or be- 
fore the Ist day of January, 1880,’’ Held, That the company, 
on compliance with these conditions within the time specified, 
was entitled to the bonds. 


AppEAL from Gage connty. Tried below before 
WEAVER, J. 


O. P. Mason, for appellant, cited: Jackson Co. v. Brush, 

77 Iill., 59. Amherst Academy v. Cowles, 6 Pick., 427. 

- Church in Hanson v. Stetson, 5 Pick., 506. Hill v. Buck- 
minster, 5 Pick., 591. : 


A. J. Poppleton, for appellees, cited: R. R. Co. v. Nod- 
away county, 48 Mo., 339. Chamberlain v. R. BR. Co., 15 
Ohio State, 225. 


MAXWELL, J. 


This is an action brought by the plaintiff for himself 
and all other taxpayers of Beatrice precinct, in Gage coun- 
ty, to restrain the issuing of $20,000 of the bonds of said 
precinct to the Omaha & Republican Valley railroad com- 
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pany. On the trial of the cause in the court below, judg- 
ment was rendered in favor of the defendants, and the ac- 
tion dismissed. The plaintiff appeals to this court. 

’ It appears from the record that in July, 1879, the coun- 
ty commissioners of Gage county submitted to the electors 
of Beatrice precinct the question of issuing precinct bonds 
to the amount of $20,000, to the Omaha & Republican 
Valley railroad company, “to aid in the construction of a 
railroad connecting with the St. Joseph & Western rail- 
road, from the south line of said Gage county, in a north- 
erly direction via the town of Blue Springs and Beatrice 
to the north line of said county of Gage, and through said 
Beatrice precinct. Said bonds to be issued in sums of one 
thousand dollars each, to be made payable to bearer, 
to be dated on the first day of January, a.p. 1880, and 
to become due twenty years from the date thereof, with 
annual interest at the rate of eight per cent per annum, 
payable annually on the first day of January of each year, 
upon interest coupons thereto attached ; both interest and 
principal to be payable at tlie fiscal agency of the state 
of Nebraska in the city of New York; and shall the said 
county commissioners of the said county of Gage cause to be 
levied on the taxable property of the said precinct, in said 
county and state, a tax annually, sufficient for the payment 
of the interest ou said coupon bonds as it becomes due, and 
after ten years from the date of said bond, shall said coun- 
ty commissioners of said Gage county cause to be levied, in 
addition to all other taxes on the taxable property of said 
precinct, an amount of taxes sufficient to create a sinking 
fund for the payment at maturity of the principal of said 
bonds; and shall the said taxes be continued from year to 
year, until the said bonds are fully paid; Provided, that 
said precinct shall only be liable to. pay interest on said 
bonds from the time that said railroad company shall be- 
come entitled to receive the same, as hereinafter provided ; 
And provided further, that the said bonds shall be issued 
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to said railroad company when said road shall be graded, 
tied, and ironed, and completed ready for the running of 
trains, and trains running thereon, from a point on the St. 
Joseph & Western railroad, south of the county of Gage, 
via the town of Blue Springs to the town of Beatrice, in 
said Beatrice precinct, on or before the first day of January, 
1880. Said railroad when completed shall be of uniform 
gauge with the Union Pacific railroad, and shall be main- 
tained and operated as a first-class railroad, with a passen- 
ger and freight depot at said town of Beatrice, which pas- 
senger and freight depot shall be located at some point 
where Fifth street crosses Court street in the city of Beat- 
rice.” 

The proposition was adopted, and the road was built. 
and trains were running thereon before January Ist, 1880, 
The road, however, was not as well ballasted as are older 
roads, nor does it appear that it is practicable to so ballast 
a new road; but trains have been running thereon ever 
since, and so far as appears there has been no interruption 
in the carriage of either passengers or freight, aud there is 
no claim that the road has not been maintained in as good 
condition as required in the proposition. There seems to 
have been a substantial compliance on the part of the rail- 
road company with the terms of the proposition. 

The principal objection made by the attorney for the 
plaintiff is that the terms of the proposition required the 
company to erect a passenger and freight depot in the town 
of Beatrice on or before the 1st day of Jannary, 1880, and 
as they failed to erect such building within the time speci- 
fied they are not entitled to the bonds in question. It will 
be observed that the proposition is that “said bonds shall 
be issued to said railroad company when said road shall 
be graded, tied, ironed, and completed ready for the run- 
ning of trains, and trains running thereon, etc., on or 
before the Ist day of January, 1880.” That is, the road 
was to be constructed ready for the running of trains, and 
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trains running thereon on or before the Ist day of January, 
1880. If this was accomplished within the time specified 
the company was to receive the bonds. The provision as 
to the erection of the depot is in another sentence, and is 
in the nature of a covenant or agreement that the com- 
pany will erect a depot within certain specified limits, and 
will maintain and operate the road as.a first-class road, of 
uniform gauge with the Union Pacific railroad; but the 
erection of a depot prior to the 1st of January, 1880, was 
not required to entitle the company to the bonds in ques- 
tion. The judgment of the district court is clearly right, 
and is affirmed, 


JUDGMENT AFFIRMED. 


Isaac TRAVER, PLAINTIFF IN ERROR, v. THE BoARD 
or County CoMMISSIONERS OF Merrick County, 
DEFENDANT IN ERROR. 


Internal Improvements. A water grist mill erected for public 
use, the rates of toll to be determined by the county commis- 
sioners, and being subject to regulation by the legislature, isa 
work of internal improvement within the meaning of the act 
of 1869, and bonds voted to aid its construction are valid. Cops 
J., dissenting. 


Error to the district court for Merrick county. Tried 
below before GEorGE W. Post, J. 


John Patterson, for plaintiff in error, cited: Weismer v. 
Village of Douglas, 64 N. Y., 99. Allen v. Inhabitants 
of Jay, 60 Me., 124. Brick Company v. Inhabitants of 
Brewer, 62 Me., 62. National Bank of Cleveland v. City 
of Iola, 9 Kas., 689. Curtis v. Whipple, 24 Wis., 350, 
354, 355. Weeks v. Milwaukee, 10 Wis., 242, 263. Low- 
ell v. Boston, 111 Mass., 454. Jenkins v. Andrews, 102 
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Mass., 94. Memphis Freight Company v. Memphis, 4 
Caldw. (Tenn.), 419, 425. 20 Wall., 655.  D:wson 
County v. MeNumar, 10 Neb., 276. Guernsey. v. Town- 
ship, 4 Dill. 372. 


A. J. Poppleton (W. H. Webster with him), for defend- 
ants in error, cited: Leavenworth v. Miller, 7 Kan., 527. 
Comp. Stat, 355. U. P. R. R. v. Colfax Co., 4 Neb., 
455. Fremont Building Ass’n v. Sherwin, 6 Neb., 48. 
Burlington v. Beasley, 94 U.S., 318. 


MaxweL, J. 


This is an action to enjoin the defendant from levying 
taxes to pay certain bonds issued to J. G. Brewer to aid in 
the erection of a water grist mill in Merrick county. The 
defendants demurred to the petition, and the demurrer was 
sustained and the action dismissed. 

It is alleged in the petition in substance that on or 
about the Ist day of February, 1872, the county commis- 
sioners of Merrick county submitted to the electors thereof 
the question of voting bonds to said Brewer in the amount 
of $6,000, to draw interest at 10 per cent, to aid in the 
erection and maintenance of a flouring and grist mill at or 
near Lone Tree, now Central City, in said county; that 
said proposition was adopted and the. bonds issued and 
sold aud the mill erected as provided; that said commis- 
sioners are about to levy $5,000 to pay the amount due on 
the principal of said bonds, and the further sum of $600 
as interest thereon. ~ 

It is also alleged that the bonds on their face show that 
they were issued for an illegal purpose. The bonds are 
in the following form: 

' Mrtu Bonn. 
UnITED STATES OF AMERICA. 
Merrick Co. Mitt Bonn, STaTE of NEBRASKA. 
Ten years after date, for value received, the county of 
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Merrick, in the State of ees promises to pay . 
or bearer, 
ONE Hueoaen DoLLARs, 

Lawful money of the United States, at the office of the 
- County Treasurer of said county, with interest at the rate 
of ten per cent per annum from date until paid; said inter- 
est payable at the “ National Park Bank” in the city of 
New York semi-annually, on the 1st day of August and 
lst day of February in each year, on the presentation of 
the coupons hereto annexed. This bond is one of a series 
of sixty of like tenor, date, and amount, issued as a loan to 
the said James G. Brewer to aid him in building a public 
grist mill and water power in said county of Merrick, on 
section thirty-one (31), township thirteen (13) north, range 
six (6). west, authorized by the laws of the state of Nebras- 
ka, aud issued pursuant to a vote of the legal voters of said 
county, at a special election regularly held on the 9th day 
of January, A.D. 1872, authorizing their issue, and pro- 
viding for the payment of the principal and interest at 
maturity. 

In testimony Siarior we, the county commissioners of 
said county, have hereunto subscribed our names, and have 
caused this to be attested by the county clerk of said coun- 
ty, with the seal theréof hereto affixed, and the annexed 
coupons signed by said county clerk. = - 

Dated at Lone Tree, Nebraska, February Ist, 1872. 

The question for determination is, is a water grist mill a 
work of internal improvement within the meaning of the 
statute ? 

The act of February 15th, 1869, provides as follows: 

“Sec. 1. That any county or city in the state of Nebras- 
ka is hereby authorized to issue bonds to aid in the con- 
struction of any railroad, or other work of internal improve- 
ment, to an amount to be determined by the county com- 
missioners of such county or the city council of such city, 
not exceeding ten per centum of the assessed valuation of 
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all taxable property in said county or city; Provided, The 
county commissioners or city council shall first submit the 
question of issuing such bonds to a vote of the legal voters 
of said county or city, in the manner provided by chapter 
nine of the Revised Statutes of the state of Nebraska, for 
submitting to the people of a county the question of bor- 
rowing money.” 

Section 2 provides that: “The proposition of the ques- 
tion must be accompanied by a provision to levy a tax 
annually for the payment of the interest on said bonds as 
it becomes due; Provided, That an additional amount shall 
be levied and collected to pay the principal of said bonds, 
when it shall become due; and Provided further, That no 
tax shall be levied or collected to pay any of the principal 
of said bonds until after the year 1880.” 

The act relating to mill dams, which took effect Feb. 26, 
1873, provides as follows: 

“Section 1. If any person desiring to erect a dam across 
any water-course for the purpose of building a water, grist, 
saw, carding, or fulling mill, or of erecting any machinery 
to be propelled by water, be the owner of the lands on 
which he desires to build such mill or erect such machinery, 
on one side of such water-course and not of the lands on 
the opposite side against or upon which he would abut his 
dam; or, if any pérson be the owner of the lands on which 
he desires to erect any such mill or machinery on both 
sides of such water-course; or, if any person shall have 
erected such mill and mill-dam on his own lands, he may 
file a petition for leave to build or continue such mill-dam 
and fora writ of ad quod damnum in the district court of the 
county where such lands lie, against the owners or proprie- 
tors of the lands above and below such dam, which are or 
probably will be overflowed or injured thereby, or against 
or upon which he may desire to abut a dam.” 

Section 2 provides that: “The plaintiff shall set forth in 
his petition, as near as may be, the place where such dam 
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is built, or proposed to be built, the height or proposed 
height of such dam, the kind of mill built or proposed to 
be built, his title to the lands whereon he has erected or 
proposes to erect such mill or machinery, whether legal or 
equitable, and shall describe with certainty the lands above 
and below the dam, the property of others which are or will 
probably be ovérflowed or injured as aforesaid, and shall 
give the name of the owner of each tract, or if the name of 
any such owner be unknown, the plaintiff shall so state in 
his petition.” 

Section 24 provides that: “When the water backed by 
any mill-dam belonging to any mill or machiy ery is about 
to break through or over the banks of the stream, or to 
wash a channel so as to turn the water of such stream, or 
any part thereof, out of its bed or ordinary channel, whereby 
such mill or machinery will be injured or affected, the 
owner or occupier of such mill or machinery, if he do not 
own, such bank or banks, or the lands lying contiguous 
thereto, may, if necessary, enter thereon, and erect and keep 
in repair such embankments, fortifications, and other works, 
as shall be requisite to prevent such water from breaking 
through or over the banks of such stream, or washing a 
channel as aforesaid, such owner or occupier committing 
thereon no unnecessary waste or damage.” 

Section 25 provides that: “Nothing contained in the last 
preceding section shall be construed to bar the owner of 
such bank or banks, or lands lying contiguous thereto, from | 
recovering the amount of any injury which he may have 
actually and in fact sustained by the erection or repair of 
such embankment, fortification, or other works.” 

Section 26 provides that: “If any person shall injure, 
destroy, or remove any such embankment, fortification, or 
other works, the owner or occupier of such mill or ma- 
chinery may recover of such person all damages which he 
may sustain by reason of such injury, destruction, or re- 
moval.” 
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Section 27 provides that: “All mills within this state 
now in operation, or which horeafter may be put in opera- 
tion, for grinding wheat, rye, or corn, or other grain, and 
_ which shall grind for toll, shall be deemed public mills.” 

Section 28 provides that: “The owner or occupier of 
every public mill within this state shall grind the grain 
brought to his mill as well as the nature and condition of 
his mill will permit, and in due time as the same shall be 
brought.” 

Section 29 provides that: “The owner or occupier of 
every public mill shall cause a statement of the rates of toll 
by him charged for grinding and bolting the different species 
of grain to be posted in at least two conspicuous places 
within the mill’; and such statement shall be either written 
or printed in a plain and legible manner, and the county 
commissioners of each county shall establish and regulate 
the amount of toll allowed to be charged.” 

In Nosser v. Seeley, 10 Neb., 460, it was held that a 
person who in good faith had commenced the erection of a 
grist mill on a stream could, after a considerable sum was 
expended in the erection of the mill, enjoin a party from 
erecting a dam across the stream on his own land, the effect 
of which would be to destroy the water power of the first 
occupant. This decision was adhered to in Seeley v. Bridges, 
13 Neb., 547, and may be regarded as the settled law’ of 
this state. 

The legislature has authority, without doubt, to provide 
that streams capable of being applied to mill purposes shall 
be so utilized for the benefit of the public, and for that pur- 
pose may provide that the person who first in good faith 
commences the erection of a mill and dam, if not subject to 
the restrictions named in the act, shall have the right to 
complete the same upon paying all damages assessed. This 
power has been exercised in some of the states from an early 
period in our history. 

In 1713 an act was passed in Massachusetts authorizing 
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the erection of dams for -propelling corn and saw mills, 
and providing compensation to persons sustaining injury 
by the erection of such dams. This statute was substan- 
tially renewed in 1796, and with some modifications was 
continued in the Revised Statutes of 1836. Like provis- 
ions have been adopted-in a number of the other states, 
and seem to have been sustained. ; 

This right, as is said in French v. Braintree Manf’g Co.,23 
Pick., 220, is ‘granted for the better use of the water power, 
upon considerations of public policy and the general good, 
with a view to keeping up and maintaining mills for use, 
which is deemed for the public good; and the right must 
be considered as incident and subservient to this purpose, as 

_ attached to mills for use and not as attached to the land 
merely.” : 

Tt will be seen that under our statute, water grist mills 
are subject to regulation by the legislature, and the rates of 
tolls subject to its discretion—are in fact mills for the use 
of the public. . But it is said that the words “to aid in the 
construction of any railroads, or other work of internal im- 
provement,” in the act of 1869, restrict the aid to be given 
to railroads, and works of like character, such as canals, 
turnpikes, and bridges. 

The word “improvement” is defined as follows: “An 
amelioration in the condition of real or personal property 
effected by the expenditure of labor or’ money for the pur- 
pose of rendering it useful for other purposes than those for 
which it was originally used, or more useful for the same 
purposes.” 1 Bouv. Law Dict., 589. 

- The phrase “internal improvements” is applied to im- 
provements of highways, channels of travel and commerce, 
etc. U.P. BR. v. Commissioners, 4 Neb., 456. 

The test for determining the character of an improve- 
ment of this kind is the use for which it is designed. If 
it is for public use, subject to the control and regulation of 
the legislature, it would seem to come within the meaning of 
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the words “internal improvements.” Besides, the language 
of the statute will not admit of the construction contended 
for without adding thereto the word “like” or a word of 
similar import. No court would be justified in thus import- 
ing a word into a statute when its meaning was plain and 
unambiguous, and we must hold that there is no such re- 
striction in the act above referred to. The mill in this case 
is said to be propelled by water drawn from the Platte 
river, and is for the use of all who may desire to patronize 
it, at such rates of toll as may be prescribed by the county 
commissioners of Merrick county. 

And in our opinion it is a work of internal improve- 
ment within the meaning of the act. See Guernsey v. Bur- 
lington Tp. 4 Dillon, 375. Township of Burlington v. 
Beasley, 94 U.8., 313. In the case last cited, it is said: 
“Tt would require great nicety of reasoning to give a de- 
finition of the expression ‘internal improvements,’ which 
would include a grist mill run by water, and exclude one 
run by steam; or which would show that the means of 
transportation were more valuable to the people of Kansas 
than the means of obtaining bread.” The Kansas statute 
of 1868 declares all water, steam, or other mills, whose 
owners or occupiers grind for toll or pay, public mills. In 
our view, there is a clear distinction between aiding the 
development of the water power of the state, a power which 
is continuing in its nature, and may be used without cost 
or expense, and must be used at certain points on a stream 
where a dam can be erected and power obtained, anda mill 
propelled by steam that must be attended with a continu- 
ous cost for fuel, and May at any time be removed to an- 
other locahty. 

It is very clear that justice has been done, and the judg- 
ment is affirmed. 


JUDGMENT AFFIRMED. 


Coss, J., dissented. 
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New Eyetanp Morteace Securiry Co., APPELLANT, 
v. PreERRE TELLER EF AL., APPELLEES. 


Averdict or judgment will not be set aside as being against the 
weight of evidence unless it is ‘clearly so. 


AppEAL from Butler county. Heard below before 
Grorce W.. Post, J. 


Hull & Stearns and E. R. Dean, for appellant. 
Horace Garfield, for appellees. 
MaxweE., J. 


This is an action to foreclose a mortgage given to secure 
a note for $300. The defense is usury. 

On the trial of the cause, the court below found as fol- ‘ 
lows: “That the contract is a Nebraska contract, and that 
one C. C. Cook of the Corbin Banking Company of New 
York, was and acted as the agent of the said plaintiffs; 
that the sum of two hundred and forty dollars was paid to 
the defendant, and no other thing of value as a considera- 
tion of said note and mortgage, and that the said contract 
was usurious. The court further finds that since the exe- 
cution of said note and mortgage, that the sum of fifty- 
seven dollars and fifty cents has been paid thereon by said 
defendant, and that there is now due thereon the sum of 
one hundred and eighty dollars and fifty cents, and no 
more; and the said defendant, Pierre Teller et al., have 
and recover from the New England Mortgage Sccurity 
Company, plaintiff herein, their costs herein expended 
taxed at.” 

_ A decree of foreclosure and sale was rendered in favor 
of the plaintiff for the sum of $182.50. The only ques- 
tion presented by the record is, whether or not the judg- 
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ment is sustained by the evidence. The established rule in 
this court is, that unless a verdict or judgment is clearly 
wrong it will not be set aside. It would subserve no good 
purpose to review the evidence at length, but in our opinion 
it fully sustains the judgment. 

There is no error in the record, and the judgment is af- 
firmed. , 

JUDGMENT AFFIRMED. 


Srate HisrorIcaL ASSOCIATION, PLAINTIFF IN ERROR, 
v. Tue Crry oF LINCOLN, DEFENDANT IN ERROR. 


1. Evidence: ornau DecLaraTions. The oral declarations of the 
commissioners of the state, who located, surveyed, and plat- 
ted the city of Lincoln, are not competent evidence to prove 
the purpose for which the reservation of a block was made. 
This could be proved only by the plat and report of the commis- 
sioners, together with the act of the legislature confirming 
them. 


: IMMATERIAL. Where evidence offered at a trial can 
have no legitimate bearing on any matter put in issue by the 
pleadings, it is immaterial, and its exclusion is proper. 


3. Dedication: WITHDRAWAL OF: ACCEPTANCE. A dedication 
of property by the state to w private corporation in trust fora 
public use may be withdrawn at any time before its acceptance, 
The bringing of an action to recover the property from a sub- 
sequent donee is not an acceptance. 


THIs was an action of ejectment, brought by plaintiff in 
the district court of Lancaster county, to recover possession 
of block 29 in the city of Lincoln. Plaintiff claimed title 
by virtue of its incorporation in August, 1867, and the 
reservation of said block for its use by the state, at the time. 
Lincoln was located, for “ State Historical and Library As- 
sociation.” Deféndant claimed title under a special act of 
the legislature passed in 1875 (Laws 1875, p. 317), do- 
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nating said block to it for a “ Market Place.” Judgment 
below before Pounn, J., for defendant. 


Galey & Abbott and Harwood & Ames, for plaintiff in 
error, cited: U.S. v. Til. Cent. R. R. Co., 2 Bis. 174. War- 
ren v. Mayor of Lyons, 22 Iowa, 174. Huber v. Gazley, 
18 Ohio, 18. Lebanon v. Warren county, 9 Ohio, 80. Le 
Clereg v. town of Gallipolis, 7 Ohio, 218. Williams v. 
Smith, 22 Wis., 566. Vick v. Vicksburg, 1 How. (Miss.), 
427. City of Macon v. Franklin, 12 Ga., 239. Rutherford 
v. Taylor, 38 Mo., 315. Commonwealth v. Rush, 14 Pa. 
St., 186. Hoadley v. Oity of San Francisco, 59 Cal., 265. 
Godfrey v. City of Alton, 12 Tl., 29. Smith v. Town of Flora, 
64 Tll., 93. 


Marqueit, Deweese & Hall, for defendant in error, cited : 
1 Dill. Mun. Corp., 494. White v. Smith, 37 Mich., 291. 
Bridges v.. Wyckoff, 67 N. Y., 180. Chicago v. Joliet, 79 
Til, 25. 


Lake, Cu. J. 


Most of the errors assigned relate to the admissibility of 
certain evidence offered by the plaintiff, in respect to which 
there is really but a simple question. It was proposed to 
give in evidence, by several witnesses, certain declarations 

said to have been made by the agents of the state, at a pub- 
lic sale of city lots lying in the vicinity of the block in con- 
troversy, as to the purpose for which it had been reserved. 
The only object there could have been in introducing these. 
declarations was, of course, to establish the fact of a dedi- 
cation of the block to the use of the plaintiff. For such 
an object they were clearly incompetent. These agents of 
the state, or commissioners as they are called in the act of 
the legislature by which they were appointed, had no au- 
thority to speak for it respecting this matter. As to reser- 
vations in the city of Lincoln, their entire authority is found 
24 
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in the act of June 24, 1867, “to provide for the location of 
the seat of government of the State of Nebraska,” ete. 
Within certain specified limits they were required to select 
a suitable site for a capital city, and to survey and stake it . 
out “into lots, blocks, streets and alleys, and public squares, 
or reservations for public buildings.” They were also re- 
quired to have the same accurately platted, and to make a 
report of their doings, in these and other particulars, “to 
the next legislature.” This they did, and in their report 
they say that one block is reserved “for a state historical 
and library association,” and on their plat, block 29 is des- 
ignated “State Historical and Library Association.” The 
legislature confirmed this report, which made it the evi- 
dence of its intent in setting this block apart as one of the 
‘reservations. It was the best evidence of the purpose for 
which the block was designed, and the court did not err in 
rejecting the oral statements made by the individual com- 
missioners. The plat, report, and act of confirmation were 
in existence; there was no ambiguity respecting them, and 
no occasion for a resort'to secondary evidence. * 

But while it is clear that the reservation was made for 
the use of a state historical and library association, it is not 
clear that it was designated for the use of the plaintiff, which 
seems to be essentially a private corporation, although very 
likely if the scheme of the originators had been fully car- 
ried out, it would to some extent have been of public inter- 
est. We think, however, that there is much better reason 
for believing that it was designed for the use of an organ- 
ization purely public in its character, and, like the State 
University, for instance, placed under the control and pa- 
tronage of the state. 

It is also assigned for error, that the conrt refused to 
permit evidence to be introduced as to “who first suggested 
and advised the incorporation of” the plaintiff. Evidence 
of this sort would have been wholly immaterial. The fact 
of the incorporation of the plaintiff was permitted, which 
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was proper, for the reason that it was denied by the an- 
swer. But, as to “who advised it,” this was of no conse- 
quence. So, too, of “ why it was done.” These facts could 
have been of no possible service in determining the - issues 
between the parties. It was enough to know that the in- 
corporation was effected, and the association thus made a 
legal entity, capable of taking and holding the property, if 
dedicated to its use.: Where evidence offered at a trial can 
have no legitimate bearing upon any matter put in issue by 
the pleadings, it is immaterial, and its exclusion is not error. 

But even if it be conceded that the evidence thus rejected’ 
was competent to show that the plaintiff was the intended 
beneficiary of this reservation, then our answer would be 
that its exclusion was without prejudice, for the reason that 
no acceptance of the grant by the association was shown. 
The plaintiff being a private corporation, an acceptance of 
the trust before the state withdrew the dedication was ne- 
cessary to invest it with the title White v. Smith, 37 
Mich., 291. Bridges v. Wyckoff et al., 67 N. Y., 130. 
Incorporated Village of Lockland v. Smiley, 26 Ohio St., 
94. The only act on the part of the plaintiff evincing any 
interest in the block brought to the notice of the court, is 
the prosecution of this suit for its recovery. That, however, 
is no acceptance. Cass County Supervisors v. Banks, 44 
Mich, 467. And even if it were, it came too late, for the 
legislature had already withdrawn the offer, which it could 
certainly do, and re-dedicated it to the defendant for an- 
other public use. The act of granting the block to the city 
was also a withdrawal of the former dedication. 

Finally, it is assigned for error, that the finding and 
judgment are not sustained by sufficient evidence, and are 
contrary to law. In what we have already said upon the 
other points this one has been practically disposed of. For 
if, as we think was the case, the reservation were made 
with a view to a purely public use, of the character we have 
suggested, then, although it may have been the right of the 
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public to have the block preserved for that identical pur- 
pose, its diversion would give to the plaintiff no cause of 
action. The public do not complain. On the other hand, 
admitting that the reservation was made in the special 
interest of the plaintiff, then the total absence of evidence 
indicative of an acceptance by it was alone sufficient to 
prevent a recovery. On the whole, we are satisfied that 
justice has been done, and the judgment will be affirmed. 


JUDGMENT AFFIRMED. 


SrepHen C. LANGWORTHY, PLAINTIFF IN ERROR, VY. 
Mary CoNNELLY, DEFENDANT IN ERROR. 


Taking Instructions to Jury Room. Upon the trial in the 
district court, the plaintiff prayed « certain instruction to the 
jury, which the court took, and upen the left hand margin 
wrote the words, ‘‘ Asked for by de endant, refused,’’ and signed 
the same officially, which instruction the court then read to the 
jury, and handed the same to them, und permitted them to take 
the said instruction to their room and have it with them while 
deliberating upon their verdict, over the objection of the de- 
fendant. Held, Not reversible error, and the verdict for the 
plaintiff upheld. 


Error to the district court for Seward county. Tried 
below before George W. Post, J. 


D. C. McKillip, for plaintiff in error. 
R. St. Clair, for defendant in error. 
Coss, J. 


This case was submitted to this court with neither brief 
nor oral argument on either side.- Usually in such cases we 
would be disposed to affirm the judgment, confining our- 
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selves to so much of an opinion as would seem to comply 
with the requirements of the letter of the statute; but as 
one of the errors assigned is quite novel in its character we 
will give it some consideration, although it may lead us 
upon debatable ground. 

The first error is assigned in the following words: 

“The court erred in giving to the jury and permitting 
them to take with them to their room, and have with them 
* while deliberating on their verdict, the following instruc- 
tion requested by the defendant, to-wit: If the jury find 
from the evidence in the case that Mrs. Connelly, plaintiff, 
made a renewal of the $666.65 note by paying some money 
and giving other notes, and taking up the $666.65 note, 
such fact would be evidence tending to establish a settle- 
ment of all claims of a credit, including the one sued for 
of the $150. With said instructions marked thereon, re- 
fused by the court having written on the left hand margin 
of said instructions the words, ‘Asked for by defendant. 
Refused. George W. Post, Judge.’” 

The plaintiff in error, it will be observed, does not com- 
plain of the refusal on the part of the court to give the in- 
struction in charge to the jury ; but for, as it were, empha- 
sizing its refusal, by allowing the instruction, with the court’s 
mark of refusal thereon, to be carried by the jury to their 
room. 

The law books furnish some curious reading as to what 
a jury may be allowed to take with them to their room upon 
retiring to consider of their verdict. It was at one time 
held generally that all sealed instrwments which had been 
admitted as evidence in the case, as well as all records in 
the case, and all matters of record which had been ad- 
initted in evidence in the case, might be carried by the jury 
to their room, while sworn copies of papers and unsealed 
instruments admitted in evidence could not be carried to 
their room by the jury. Ata later date, the rule was stated 
by a high authority in an English court, as follows: “The 
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jury, after going out of court, shall have no evidence with 
them but what was shown to the court as evidence, nor that 
without the direction of the court, The court may permit 
them to take with them letters patent and deeds under seal, 
and the exemplification of witnesses in chancery, if dead, 
but not a writing without seal unless by consent of parties.” 
Buller, N. P., 308. 

The practice of allowing documentary evidence to be car- 
ried to their room by the jury was severely condemned by 
Mr. Justice Cowen in Farmers Bank v. Whitfield, 24 Wend., 
419. He says: “The evidence of the law, as it stands upon 
authority and practice, seems to be all one way, and that is 
against loading the jury with papers which they often will 
not understand, and sometimes perhaps cannot even read. 
As a general rule, it seems much safer that the contents 
should be communicated to them only by counsel in pres- 
ence of the court.” 

On the other hand, the supreme court of Pennsylvania, 
in the case of Alexander v. Jameson, 5 Binn., 238, say, by 
Tilghman, C. J.: “It has been our custom to deliver to the 
jury all written papers except depositions taken under rule 
of court. These have been withheld, because it has been 
thought unequal, that while the jury were not permitted to 
call the witnesses before them who had been examined in 
court, they should take with them the depositions of other 
witnesses not examined in court. After the uniform prac- 
tice which has prevailed in this state, I have witnessed the 
trial of many causes, particularly of the mercantile kind, in 
which the jury could not decide without the aid of unsealed 
papers—causes which required the minute and laborious in- 
vestigation of a variety of books and papers, in which long 
calculations were necessary, founded on accounts and en- 
tries. To tell the jury that they must form their verdict on 
the recollections of what had passed at the bar, would be 
imposing on them a most unreasonable duty. Under such 
circumstances, they could do no more than make a vague 
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guess at the truth, and their verdict might be an abuse, 
rather than a satisfactory administration of justice.” 

While it is believed to be the law, in the absence of stat- 
utory directions on the subject, that the instructions given 
by the court to the jury in writing may be taken by them 
to their room where they deliberate, yet this doubtless is a 
matter of discretion with the court. 

In the case of Hurley v. The State, 29 Ark., 17, which 
was a capital case, the deposition of one Bevans, a witnesz, 
taken down in writing, and subscribed by him before the 
committing magistrate, and returned to the clerk of the 
court, and which witness was absent from the state at the 
time of the trial, was read as evidence on the part of the 
state, and when the jury were about to retire, the court de- 
tached the deposition of Bevans from the other deposi- 
tions, etc., returned by the committing magistrate, which 
had not been read in evidence, and they took it with them 
on retiring, against the objection of the appellant. Also, 
when the jury were about to retire to consider of their ver- 
dict, the court refused to permit them to take from the bar 
the written instructions given them by the court. The 
verdict of murder in the first degree was upheld. 

In the case of The State v. Tompkins, 71 Mo., 613, the 
court say: “ And there was no error in permitting the jury 
to take the instructions with them to the jury-room, since 
this was a matter within the discretion of the court, and it 
is the constant practice of many of the circuits of this state 
for this to be done, and there has been no ruling of this 
court that we are aware of to the contrary. Nor do we see 
that any error was committed in permitting the jury to take 
with them the documentary evidence in the cause, The law 
constitutes them the triers of the facts; for those facts, so 
far as testified by witnesses, they will obviously have to de- 
pend upon memory. But why should the jurors be de- 
prived, when they retire to make up their verdict, of the 
very papers and documents upon which their verdict must 
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to a great extent depend? Weare unable to discover any 
substantial reason.” 

The code of Iowa provides (§ 1783) that: Upon retiring 
for deliberation the jury may take with them all papers 
except depositions which have been received as evidence in 
the case. 

In Shields v. Guffey, 9 Iowa, 322, it was assigned for 
error, that the jury took a deposition with them to their 
room, and had it there while deliberating on their verdict. 
The court, in the opinion by C. J. Wright, say: * * * 
“But in the second place, suppose he (the plaintiff, who 
was also plaintiff in error) did not know it, or knowing 
it made no objection, and that he was not bound to; then 
it should appear that he was prejudiced by the proceed- 
ings.” The judgment was affirmed. This case is approved 
and followed in State v. Delang, 12 Iowa, 453. 

In the case of Langworthy v. Myers, 4 Iowa, 18, it was 
assigned for error that the instructions (of defendants), 
twenty in number, were not read to the jury, but handed 
to them by the court, with the remark that they were given 
as asked, and allowed to be taken by the jury to their 
room. The court say: “Either party is, without doubt, 
entitled to have the instructions read to the jury before 
they retire, and such is no doubt the better practice. But 
if the defendants, as in the present case, did not insist upon 
the instructions being read by the court, and suffered them 
to be handed to the jury, supposing that they would be 
read by them, it is too late to assign the same for error, or 
make the failure to read the instructions to the jury ground 
of motion to set aside the verdict and grant a new trial.” 

Tn the state of Indiana it had never been the practice to 
allew the jury to take anything with them to their room 
upon retiring to consider of their verdict, not even the 
written instructions; yet in the case of Wilds v. Bogan, 
57 Ind., 458, “oue of the jurors took with him from the 
judge’s desk a paper containing one page of the notes of 
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the instructions given by the judge to the jury in the cause; 
that he took the paper to the jury room with him; that he — 
looked at it but did not read it; that he laid it down, and 
that the paper ramained in the jury room during the de- 
liberations of the jury, but that no juror read or examined 
it at any time; that it was returned by him with the ver- 
dict and interrogatories into court, he being the foreman of 
the jury; that the paper was taken by the juror to the jury 
room without the knowledge or consent of the court, or of 
either of the parties or their attorneys.” The court in the 
opinion say: “We are unable to see any misconduct what- 
ever on the part of the jury, or any one of them, or any- 
“thing in the circumstances that affords the slightest grounds . 
for a new trial.” 

We quote the following from the opinion of the court in 
the case of Goode v. Linecum & Nash, 1 Howard (Miss.) 
R., 281: “The third exception which we shall notice is 
taken to the decision of the court overruling the motion 
for a new trial. This motion was predicated upon the fact 
that the jury took with them to the chamber, whither they 
retired to consult upon their verdict, a paper containing in- 
structions which were asked by plaintiff’s counsel, but 
which were refused by the court. But it does not appear 
from the record that this paper was read by the jury, and 
consequently, then, it could have no influence upon their 
verdict.” The judgment was affirmed. 

A consideration of these cases and many others to the 
same-effect, but which it is deemed unnecessary to refer to 
at length, leads us to the conclusion that in the absence of 
statutory direction it is, in a great measure, left to the 
sound discretion of the court as to what papers, books, or 
other matters of evidence, or instructions, the jury will be 
permitted to carry with them to their room upon retiring 
to consider of their verdict. And that when by mistake or 
inadvertence on the part of a juryman or the court, or even 
through error of judgment on the part of the court, a paper 
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has been taken to their room by the jury which ought not 
to have been, then, before a verdict will be set aside and a 
new trial granted for that cause, it must appear, either 
from an examination of the objectionable paper itself, or 
from facts properly presented by the bill of exceptions, 
that such paper must have been, in the natnre of the case, 
or in point of fact was, considered by the jury in arriving 
at the conclusion reached by their verdict. 

In the case at bar the district judge certifies in the bill 
of exceptions that “said instruction was read and given to 
the jury, and by them taken to their room, and had with 
them while deliberating upon their verdict, with said afore- 
said endorsement in pencil thereon, to all of which the de- 
fendant at the proper time duly objected and excepted.” 

The bill of exceptions leaves us in the dark as to wheth- 
er it was the intention of the district court to give the in- 
struction to the jury, and that he endorsed it as refused 
through mistake, or that he intended to refuse it, and read 
and gave it to the jury, and allowed them to take it to 
their room through mistake. As above stated, the refusal 
to give the instruction is not complained of, so it is unne- 
cessary to pass any opinion upon it as applicable to the 
pleadings and testimony in the case. It does not appear 
from the bill of exceptions that either the instruction itself, 
or the lead pencil endorsement thereon, was considered, or 
even read by the jury, or any member thereof; nor do we 
think there is anything in the paper itself that leads to the 
conclusion that it must lave been considered by the jury. 
The jury no doubt heard the instruction requested, and if 
it was the intention of the court to refuse it, they no doubt 
heard such refusal announced; and from the record this 
court must regard the instruction as refused; and such re- 
fusal might have been assigned for error, had the defend- 
ant so chosen. 

The plaintiff in error also assigns for error the giving, 
by the court to the jury, of the instruction prayed by the 
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plaintiff below, which instruction is in the following words: 
“Tf you are satisfied from the testimony, that the plaintiff 
gave to the defendant a check for $150, as charged in her 
petition, and that the defendant received the same, and re- 
tained it to his own use, and promised to endorse the 
amount thereof on plaintiff’s note, then held. by defendant; 
and if you further find that the defendant did not give the 
plaintiff credit for the amount of said check, and that 
plaintiff, in the honest belief that the same had been en- 
dorsed as a credit on her said note, paid up the full amount 
of her said note, then your verdict will be for the plaintiff 
for the full amount of said check, with interest from the 
date of the delivery of the same by her to the defendant, 
at seven per cent per annum, unless you find that defend- 
ant, in some way, afterwards paid her back the amount of 
‘said check.” 

This being an action for money paid by plaintiff to de- 
fendant through a mistake of fact, in view of the evidence 
contained in the bill of exceptions, we fail to see wherein 
this instruction is open to objection. 

Seeing no error in the record, the judgment of the dis- 
trict court is affirmed. 


JUDGMENT AFFIRMED. 


Davip GUDTNER, PLAINTIFF IN ERROR, V. 8. D. KIL- 
PATRICK AND Byron BRADT, DEFENDANTS IN ERROR. 


Appeal: UNDERTAKING: ACTION. Suit brought on an under- 
taking entered into for the purpose of appealing from the judg- 
ment of a justice of the peace. Held, That the defendants were 
estopped to deny that an appeal had been taken in the case, in 
contradiction of their undertaking, executed in conformity to 
the statute, for the purpose of perfecting an appeal, although 
no appeal lay from the judgment of the justice. 
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Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


Bush & Rickards, for plaintiff in error, cited: JfeCon- 
nell v. Swales, 2 Scam., 571. Southerland v. Swales, 22 
Ill., 91. Bensley v. Mountain, 13 Cal., 306. Rockfelter 
v. Donally, 8 Cow., 664. 1 Abbott’s National Digest, 118. 
Clendenning v. Orawford, 7 Neb., 474. 


A. Hardy, for defendants in error, cited: Loomis v. 
McKenzie, 8 N. W.R., 779. Secrest v. Barbee, 17 Ohio 
State, 426. 7 Wait’s Actions and Defenses, 126. Bishop 
on Contracts, § 458. 


Coss, J. 


This action was brought in the county court of Gage 
county, and from thence by appeal to the district court for 
said county, on an appeal bond, of which the following is a 
copy: 

“Know all men by these presents, That we, 8. D. Kil- 
patrick and Byron Bradt, of the county of Gage, Nebraska, 
are held and firmly bound unto David Gudtner, in the pe- 
nal sum of $360.00, lawful money of the United. States, 
for the payment of which well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, 
jointly and severally and firmly by these presents. Wit- 
ness our hands and seals this 30th day of June, 1881. 
The consideration of the above obligation is such that, 
whereas, the said Daniel Gudtner did on the 20th day of 
June, 1881, before J. E. Cobbey, county judge in and for 
Gage county, recover a judgment against the above bound- 
en S. D. Kilpatrick, for the sum of $134.53, and $25.45 
costs of suit, from which said judgment the said 8. D. Kil- 
patrick has taken an appeal to the district court of the 
county of Gage aforesaid, and the state of Nebraska. 
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Now if the said S. D. Kilpatrick shall prosecute his appeal 
with effect and without unnecessary delay, and shall pay 
whatever judgment may be rendered by the court, upon 
dismissal or trial of said appeal, then the above obligation 
to be void, otherwise to remain in force and effect.” 
Signed and approved. 

The plaintiff, after setting out the recovery of the judg- 
ment recited in the said bond, the taking of an appeal from 
said judgment by the said S. D. Kilpatrick, and the execu- 
tion and delivery of such bond by him with the said By- 
ron ‘Bradt as surety thereon, alleged that on the — day of 
October, 1881, the said appeal was dismissed by the dis- 
trict court on motion of the said plaintiff, and that upon 
the dismissal of said appeal, the aforesaid judgment became 
and was in full force and ‘effect in the said county court. 
Plaintiff further alleged in and by his said petition, that 
he, the said plaintiff, having caused a transcript of said 
judgment to be filed in the office of the clerk of the dis- 
trict court, and execution to be issued upon said judgment 
against the goods and chattels, lands and tenements of the 
said defendant, 8. D. Kilpatrick, which execution had been 
returned wholly unsatisfied; and that said S. D. Kilpat- 
rick has no goods, lands, or tenements from which said 
judgment or any part thereof can be made, ete. 

The said defendants made answer to said petition, and al- 
ledged that the judgment described therein, rendered in the 
county court, was a judgment taken and rendered by de- 
fault of the defendant 8. D. Kilpatrick, and in his absence, 
and was a judgment against him solely ; that no appeal was 
ever taken from said judgment, nor could be, for that the 
same is prohibited by law, and that all proceedings had for 
that purpose, including the giving ef the bond, now in 
suit, were null and void, ete.; also that the attempted ap- 
peal was by the district court dismissed upon motion of 
the plaintiff, for the reason that the judgment was taken 
and rendered upon default of and in the absence of the ap- 
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pellant, etc; and that a dismissal upon said motion was the 
only judgment therein rendered by said district court, ete. 

A trial was had in the district court without the inter- 
vention of a jury, upon the record and agreed statement of 
facts, and there being a judgment for the defendant, the 
plaintiff brings the cause to this court on error. The 
agreed statement of facts, signed by the district judge, 
constitutes the bill of exceptions. From this statement of 
facts, I extract the following paragraph: 

“June 10, no answer being on file, comes plaintiff and 
claims default of defendant, and the same is allowed, and 
by consent of parties this action is set for June 20, at 9 
o’clock A.M., for trial.” 

The said statement does not show whether the summons 
in the said action was personally served on the defendant, 
nor whether he ever applied to the court to set aside the 
judgment under the provisions of section 1001 of the civil 
code. . 

T think under a fair construction of the syllabus as well 
as the body of the opinion in the case of Clendenning v. 
Orawford, 7 Neb., 474, a defendant against whom a 
judgment rendered “by default and in his absence,” has 
the right to appeal after he has applied to have the judg- 
ment set aside, under the provisions of section 1001 of the 
civil code, and been denied; and that the principal defend- 
aut, to make his defense available, even upon his own theory, 
must have negatived such facts by allegation and proof. 
It appears by the statement of facts, as above quoted, 
that the said action was set down for trial June 20th, 
at 9 o’clock, by consent of parties. This statement, made 
in a stipulation of facts, on which a cause is to be heard and 
decided by a court, in the absence of sworn testimony, must 
be understood as meaning that the defendant, as well as 
the plaintiff, was present in court, either in person or by 
attorney,and gave his consent as therein stated. In the 
case of Strine v. Kaufman, 12 Neb., 423, this court say in 
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effect, that in a case where a defendant appears in response 
to a summons, he cannot, by voluntarily absenting him- 
self from the court room, where judgment is about to be 
rendered against him, bring himself within the provisions 
of the section in question. And I think that it makes no 
difference in such case whether he actually makes an answer 
or defense in the case or not. If he was present, he could 
have availed himself of whatever answer or defense he 
could make. 

The case of McConnel v. Swales, 2 Scam., 571, came 
before the supreme court of Illinois in 1840. It was an 
action on an appeal bond, taken in a case before a jus- 
tice of the peace to the circuit court, where the appeal 
was dismissed, and action brought on the bond against the 
defendant and his bondsmen. The court in the opinion 
say: “This court does not entertain a doubt, but that the 
dismissal of an appeal or certiorari is equivalent to a reg- 
ular technical affirmance of the judgment, so as to entitle 
a party to claim a forfeiture of the bond, and have his ac- 
tion therefor. The bond given in such case is conditioned 
to pay the debt and costs in case the judgment shall be uf- 
firmed on the trial of the appeal. What is the object of this 
requirement, and what its meaning and intention? Mani- 
festly to secure the opposite party in his debt and costs, 
in case the judgment shall not be reversed; in case he 
shall be, in the circuit court, the successful party. By a 
dismissal of the appeal, either by the court, or by the act 
of the appellant: himself, the appellee is the successful 
party. He has not lost what he gained before the magis- 
trate. He is placed in the same situation he occupied 
before the appeal was taken; and we see no propriety in 
attributing to such a judgment of dismissal less efficacy 
than to a more formal and technical one of affirmance.” 

The above case was followed and approved in the same 
court by that of Sutherland v. Phelps, 22 Tll., 91. 

The statute of the state of Wisconsin provided that a 
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party desiring to appeal from a judgment of a justice of 
the peace should miake an oath that the appeal was taken 
in good faith, and not for the purpose of delay, and also 
give a bond, etc. 

In the case of Clark v. Miles, 2 Pinney, 432, Clark had 
recovered a judgment against Miles before a justice of the 
peace. Miles desiring to appeal, presented a bond with 
security, but took no oath. The justice, however, allowed 
the appeal. The circuit court, upon motion of the appellee, 
dismissed the appeal for the want of the statutory oath. 
Clark then brought an action on the appeal bond against 
Miles and his surety. The circuit court gave judgment 
for the defendant, on the ground that the dismissal of the 
appeal carried with it and invalidated the appeal bond. 
The plaintiff took a writ of error to the supreme court, 
where the judgment of the circuit court was reversed. In 
the opinion the majority of the court say: “The appeal 
was properly dismissed in the first instance, as the affidavit 
was absolutely required by the statute; but the question 
now presented is, whether that dismissal rendered the re- 
cognizance void. We think not. One of the conditions 
of the recognizance (of which a form is given in the statute) 
is that the appellant shall pay the amount of the judgment 
rendered against him before the justice, including costs of 
appeal, with interest, in case his appeal shall be dismissed 
or discontinued.” 

“Tt was not the fault of the appellee that no affidavit 
was filed, nor can he be made to suffer for either the neglect 
of thé appellant, or of the justice. It was not for him to 
enquire into the reason for the dismissal of the appeal; he 
was satisfied that it was dismissed. , He had been subjected 
to delay and expense because of the voluntary action of his 
antagonist, and it would be harsh indeed to drive him back 
to his execution upon the justice’s judgment, and thus de- 
prive him of all indemnity for the delay and costs of the 
appeal. We regard his right to sue upon the recognizance 
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as perfect from the time of the judgment of the circuit 
court. It was a voluntary security for the payment of 
the judgment, and once given could not be withdrawn 
by the party, nor invalidated by the judgment of the 
circuit court.” There were two dissenting opinions, the 
court being then composed -of five circuit judges hold- 
ing the supreme court on the nisi prius sysiem. But 
after the organization of the separate supreme court 
the question came before it in a case precisely like the 
case at bar. Love v. Rockwell, 1 Wis. 382. The stat- 
ute of Wisconsin allowed an appeal from justices of the 
peace only in cases where judgment had been _rendered 
upon the trial of an issue of fact or issue of law, and for 
an amount exceeding fifteen dollars. Baker & Love ob- 
tained a judgment in a proceeding in garnishment before a 
justice of the peace against one Abbott. Abbott appealed 
to the county court, giving the statutory recognizance, with 
Rockwell as his surety therein. This appeal was dismissed 
by the county court on motion of the appellants, on the 
ground that the cause was non-appealable for the reason - 
that there was no issue joined before the justice of the 
peace. Baker & Love brought suit in a justice’s court 
on the recognizance against Abbott, and Rockwell, his 
surety. Abbott having made default, Rockwell pleaded in 
bar, taking the identical ground taken in the answer in 
the case at bar. To this plea the plaintiffs demurred. The 
justice sustained the demurrer. The defendant appealed 
to the county court. Pending the appeal Baker died. The 
suit proceeded in the name of Love, survivor. The county 
court reversed the justice, overruled the demurrer, and 
gave judgment for the defendant for his costs. The plain- 
tiff took the case to the supreme court on error, where the 
judgment of the county court was reversed. I quote from 
the opimon of the court by C. J. Whiton: “ We do not think 
that the defendant is entitled to set up the matters stated 
in his plea as a defense to this action. ‘The recognizance 
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on which the suit was brought was entered into by the de- 
fendant, and the defense sought to be interposed to the 
action is that the recognizance is void, because the justice . 
before whom it was taken had no authority to take it, as 
no appeal lay from his decision. The plea admits that the 
recognizance was entered into for the purpose of perfecting 
an appeal of the case to the county court; but the defend- 
ant insists that no appeal lay from the decision, and that 
the proceedings before the justice subsequent to the rendi- 
tion of the judgment are consequently void. We suppose 
there can be no doubt of the correctness of the propositions 
of the defendant. The statute did not authorize an appeal 
of the case to the county court, and when by law no appeal 
can be had, we do not see how any legal consequence can 
follow from proceedings taken to perfect it. But this 
does not meet the difficulty. The recognizance was entered 
into by the defendant, together with Abbott, and recites 
the fact of the recovery of the judgment, and that an ap- 
peal had been taken to the county court. To allow the 
defendant to set up and prove these facts to contradict 
his own recognizance, would be to allow him to obtain 
a delay in the issuing of the execution upon the judgment 
rendered by the justice, and then, when the delay has been 
obtained, insist that the recognizance which procured it 
created no legal obligation. While we think this a case 
where it would be gross injustice to allow the defendant to 
avail himself of the defense set up in his plea, we are 
equally well satisfied that it is a case where the doctrine of 
estoppel applies, as laid down in the authorities.” 

The reason of these cases is entirely applicable to the case 
at bar, and is we think unanswerable. 

The judgment of the district court is therefore reversed, 
and the cause remanded to the district court for further pro- 


ceedings according to law. 


REVERSED AND REMANDED. 
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Witiram DrerrRicus, PLAINTIFF IN ERROR, v. THE 
LincoLN AND NORTHWESTERN RaAILRoAD CoMPANY, 
DEFENDANT IN ERROR. 


Railroad: APPEAL FROM AWARD: TITLE. Where a railroad com- 
pany has condemned certain real estate as the property of A, 
it cannot on appeal from the award of damages prove that he is 
not the owner without pleading such want of title. 


Error to the district court for Platte county. Tried 
below before GASLIN, J., in the absence of Post, J. 


McAlister Brothers, for plaintiff in error. 


Marquett & Deweese and Whitmoyer, Gerrard & Post, for 
defendant in error. 


Maxwet1, J. 


This case was before this court in 1881, and is reported 
in 12 Neb., 225. On the second trial in the district court, 
a verdict was returned in favor of the plaintiff for the sum 
of $10, and judgment rendered thereon. The plaintiff} 
brings the cause into this court by petition in error. 

It appears from the record that in March, 1880, lots 1 
and 2 in block 75, in the city of Columbus, with the build- 
ings thereon, were condemned by the defendant as the prop- 
erty of the plaintiff, the award of damages being the sum 
of $600. The money was deposited with the county judge 
by the company, with notice “not to pay said property 
owners any of the money this day deposited with you.” 
The validity of such notice, where possession is taken of 
the property condemned, is very doubtful; but the question 
is not before the court. The company then took possession 
of the lots, and has retained the possession ever since, 

The company filed no pleadings in the district court, nor 
indeed tendered any issue of want of title to the plaintiff, 
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but on the trial objected to the evidence of title offered by 
him, and succeeded in having the same excluded. In this 
the court erred. Repudlicun Valley Railroad Co., v. Hayes, 
13 Neb., i839. Gerrard v. O. & B. H. R. Co., ante p. 270. 

The plaintiff derived title as follows: In 1861, one 
Francis Smith obtained a patent from the United States for 
the E. half of the 8.W. quarter of sec. 20, town 17 N., R. 
1 E. of the 6th pw. The same year Smith and wife 
conveyed to John P. Becker, as trustee for the Columbus 
Town Company, certain portions of said land, including the 
lots in controversy. Becker afterwards conveyed these lots 
with others to the Columbus company. The Columbus 
company afterwards conveyed said lots with others to Deb- 
orah and [enrietta Malcom. In 1869, Deborah Malcom 
conveyed to Alexander B. Malcom. This deed purports to 
convey the entire title, but the manner in which she acquired 
title from Henrietta does not appear. All of this testimony 
was admitted without objection. ; 

In 1875, Alexander B. Malcom died, and one Ansel 
Briggs was appointed administrator of his estate, and it 
being necessary to sell the real estate in question, said ad- 
ministrator filed a petition for that purpose in the district 
court of Platte county, obtained an order of sale, and sold 
said lots to the plaintiff. The sale was thereafter confirmed, 
and a deed made to the purchaser. 

The record of the deed was offered by the plaintiff on 
the trial of the cause in the court below to prove his title. 

Various objections were mace, not to the record but the 
deed, the principal one being that the license was granted 
in Polk county. 

In Stewart v. Daggy, 13 Neb., 290, it was held that a 
judge at Chambers has authority to grant a license to a 
guardian to sell real estate. And in our opinion the fact 
that license was not granted in the county where the land 
lies, provided it was issued in the proper judicial district, is 
immaterial. 
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The plaintiff was called as a witness, and testified as fol- 
lows : 

Q. Are you acquainted with lots 1 and 2 in block 75 in 
this city ? 

A. Yes, sir. 

Q. State who was in possession of those lots about the 
first of April, 1880, if you know? 

The appellant objects for the reason that it is incompe- 
tent, irrelevant, and immaterial for the purpose except to 
show nominal damages. 

“The court: you may answer. 

A. Myself. 

Q. About how long prior to that time had you been in 
possession of this property? 

A. About three years. 

Q. Prior to the first of April, 1880? 

A. About three years. 

Q. How did you get out of the possession of that land? 

The appellant objects as incompetent, irrelevant, and im- 
material, and not the best evidence. 

The appellee offers to show by this witness that the rail- 
road company took possession of the land and put him out, 
and still holds the adverse possession of this property. 

The appellant admits that the appellant company took 
possession of this property in the exercise of the right of 
eminent domain, and has ever since held possession of it, 
and still holds possession of it; that it is the identical prop- 
erty in controversy, and that the railroad company took 
possession of it about April 15, 1880. 

Q. When and how was this action commenced with 
reference to this property ? 

The appellant objects as incompetent, irrelevant, and im- 
material, and not the best evidence. Sustained. 

Q. Mr. Dietrichs, did you put any improvements on 
these lots after the time that you got your title and before 
the railroad company took them from you? 
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A. I did. 

The appellant objects to the testimony until the appellee 
has shown title, as incompetent, irrelevant, and imma- 
terial. 

So far as appears, the railroad company has only the title 
possessed by the plaintiff. 

He was in possession, claiming to be the owner, and he 
was the only person made defendant in the proceeding. 

Whatever interest he may have in the premises he is en- 
titled to compensation for. This is but justice, and it is the 
condition upon which the right to condemn property de- 
pends. 

The judgment of the district court is reversed, and the 
cause remanded for a new trial.’ 


REVERSED AND REMANDED. 


Wiiuram H. Morris, PLAINTIFF IN ERROR, V. JAMES 
Morton, DEFENDANT IN ERROR. 


1. Negotiable instruments: DELIVERY. One M., as accommo- 
dution maker, signed with one Meads a negotiable promissory 
note, payable to W. W. did not accept the note for the pur- 
pose for which it was intended, but endorsed the same, and 
delivered it to Meads to enable him to negotiate it. Hed, 
That there had been sufficient delivery of the note to the payee. 


: PAYMENT NOT PRESUMED. An accommoda- 
tion note endorsed by the payee and delivered to une of the 
makers before due to be negotiated, is not presumed to have 
been paid, and a rerson purchasing the same in good fuith, may 


recover thereon. 


Error to the district court for Saline county. Tried 
below before WEAVER, J. 


William H. Morris, pro se, ou delivery, cited: Burson v. 
Huntington, 21 Mich., 416. Mahon v. Sawyer, i8 Ind., 
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73. Thomas v. Watkins, 16 Wis., 550. Woodford v. 
Darwin, 3 Vermont, 82. Walker v. Evert, 29 Wis., 194. 
Presumption of Payment. Long v. Bank, 1 Litt., 200. 
Beebe v. Bank, 4 Ark., 546. Callahan v. Bank, 78 Ky., 
604, 


Dawes & Foss, for defendant in error, cited: 1 Dan- 
iels Neg. Inst., 710. Parsons’ Notes and Bills, 109. 
Bank v. Strong, 72 Ill, 559. Winters v. Home Ins. Co., 
30 Iowa, 172. 


MaxweELt, J. 


This action is brought on a promissory note, of which 
the following is a copy: 


“$300. * WILBER, NEs., January 9th,.1879. 
“Six months after date, we promise to pay to the order of 
J. W. Wehn, Jr., three hundred dollars at W. C. Henry’s 
bank, Wilber, Nebraska, for value received, with interest 
at 10 per cent per annum, payable annually, and in any 
action that may be brought for any sum due under the provi- 
sions of this note by the holder thereof, he shall be enti- 
tled to recover of the makers thereof a reasonable sum as 
attorney’s fee, to be fixed by the court 
_ © M. WERN. 
“W. 'T. Means. 
“A.V. HERMAN, 
“i. S. Apporr. 


“Wa. H. Morris. 
“Note endorsed, . 


“J. W. WEaN, JR. 

“Without recourse.” 

Morris answered the petition, admitting the execution of 
the note, but alleging in substance that upon the represen- 
tations of one W. T. Meads, that he was about to rent the 
newspaper known as the Opposition and the appurtenances 
chen located at Wilber, and owned by J. W. Wehn, Jr., 
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and it being necessary that said Meads should give security 
for the rent of said newspaper office and appurtenances for 
six months at $50 per month, he, Morris, with the other 
sureties, was induced to sign said note and deliver the same to 
Meads for delivery to said Wehn; that Meads never deliv- 
ered the same toWehn, but fraudulently and without author- 
ity used said: note as collateral security for a loan for him- 
self. On the trial of the cause in the court below, judgment 
was rendered in favor of Morton for the sum of $100.40. 
Morris brings the cause into this court by petition in error. 

It appears from the testimony that Wehn did not re- 
quire any security except the conditions of the lease for the 
rent of the newspaper office, and that he refused to receive 
the note in question for some cause which does not appear; 
that Meads stated to him, Wehn, that if he would endorse 
~ the note in question and return it, he, Medds, could obtain 
the money thereon and pay a portion of the rent then due, 
and that Wehn thereupon took the note and endorsed it 
without recourse and delivered it to Meads, who transferred 
the same to the defendant in error before it was due, as col- 
lateral security for a loan of $200. : 

The plaintiff in error contends that there has been no 
delivery of the note to the payee, and it being purchased 
from one of the makers of the same, therefore the defend- 
ant in error is not an innocent purchaser, and cannot re- 
cover. 

It is essential to the validity of a promissory note that 
it be delivered to the payee or his authorized agent, and 
unless it is so delivered, it is of no validity. Daniel on 
Neg. Inst., 51, and cases cited in note 1. But there was 
a delivery to the payee in this case. It is true the note 
was not used in the exact manner contemplated by the 
plaintiff in error, still he signed the same as accommoda- 
tion maker for the purpose of aiding Meads; therefore, 
when Meads delivered the note to Wehn for his endorse- 
ment in order that he might negotiate the same and raise 
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money thereon, a portion of which was to be applied in 
payment of the rent, it was a sufficient delivery. The 
mere fact that a note was intended to be discounted at a 
particular bank will not prevent the party for whose ben- 
efit it was given from making other use of it. 2 Parsons 
N.& B., 28. Bank of Rutland v. Buck, 5 Wend., 66. 
Mokanok. Bank v. Cory, 1 Hill, 5138. Grandin v. LeRoy; 
2 Paige, 509. 

Second. The endorsement ‘iy the payee and delivery to 
Meads for the purpose of negotiating the note, it not be- 
ing due, did not raise a presumption of payment so as to 
defeat a recovery. The rule may be and probably is the 
other way in regard to past due paper, but not as to that 
not due. 

It is very clear that justice has been done, and the judg~ 
ment must be affirmed. 


JUDGMENT AFFIRMED. 


Martruew: McKSIGHAN, PLAINTIFF IN ERROR, V. Pirt 
H. Hopkins, DEFENDANT IN ERROR. 


1. Real property: coLor or TITLE. A tax certificate is not 
sufficient to constitute color of title to real estate. 


2. Judicial sale: coyrirMATIoN. An order confirming a sale 
of real estate,. where there is no fraud or collusion, cannot be ate 
tacked collaterally. 


8. Mortgage foreclosure: SALE TO APPRAISER: FRAUD: RE- 
DEMPTION. Where a defendant acquired title to certain real 
estate by the foreclosure of a mortgage, and it appeared that 
the premises had been appraised at a sum greatly below their 
value, and were sold to one of the appraisers, who conveyed to 
the holder of the mortgage, Held, That as the legal title had 
passed to the purchaser, ejectment would not lie against him; 
but as there was testimony tending to show collusion amount- 
ing to fraud between the appraiser and actual purchaser, the 


362 SUPREME COURT OF NEBRASKA, 


McKeighan vy. Hopkins. 


plaintiff, upon payment of all costs, would have leave to amend _ 
his petition to redeem the premises, upon the payment to the 
defendant of all moneys and taxes paid by him on said land, 
together with interest thereon. . 


Error to the district court for Johnson county. Tried 
below before WEAVER, J. 


T. Appelget & Son, for plaintiff in error. 


Appraisement illegal. Sessions v. Irwin, 8 Neb., 7. 
Rosenfield v. Chada, 10 Id., 422. Sale was void. Comp. 
Stat., 594. Maple v. Nelson, 31 Iowa, 322. Banks »v. 
Bales, 16 Ind., 423. Adverse possession. 8 Wash. on 
Real Prop., 119. Tyler Ejectment, 861, 875, 890. Pur- 
chaser chargeable with notice. Hubbell v. Broadwell, 8 
Ohio, 128. Ejectment lies. Harrison v. Ropp, 2 Blackf., 
1. Smith». Cocknell, 6 Wall., 758. Maguire v. Smith, 4 
Blackf., 228. 


Davidson & Easterday, for defendant in error. 


Adverse possession. Tyler Ejectment, 921. Jackson v. 
Norton, 18 Johns., 355. Jackson v. Leek, 12 Wend., 165. 
Confirmation cannot be attacked. Phillips v. Dawley, 1 
Neb., 322. Day v. Thompson, 11 Id., 128. Rorer on 
Judicial Sales, 58. Noappraisement was necessary. Comp. 
Stat., 627. 


MAaxweELL, J. 


This is an action of ejectment brought by the plaintiff in 
the district court of Johnson county against the defendant 
to recover the possession of the south-west fractional quarter 
of section 6, town 4, range 12, in Johnson county. The 
answer is a denial of the plaintiff’s title. On the trial of 
the cause judgment was rendered in favor of the defendant, 
and the actiou dismissed. 
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The questions to be determined are: First, Had the de- 
fendant title by adverse possession, and if so, to what por- 
tion of said land? Second, Did he acquire title under pro- 
ceedings for the foreclosure of a mortgage executed upon 
said real estate by the plaintiff and assigned to the de- 
fendant? 

It appears from the testimony that in April, 1870, the 
defendant took possession of the land in question under a 
tax certificate dated March 1, 1869. The character of the 
possession is stated by the defendant as follows: 

Q. After the purchase of the tax certificate and mort- 
gage did you take possession of the land in controversy ? 

A. I did, as I did of all lands I bought in any way ; 
I did not move upon the land at the time, but took posses- 
sion as I did of all other lands I owned in the county that 
I was not occupying. I managed the grass and other 
things, paid the taxes, ete. 

Q. When did you thus go into possession of the land? 

A. Jt was in the fore part of April, 1870. This as- 
signment was made when I was in Towa. I came out soon 
after. The assignment was made about the first of April. 

On the 30th day of May, 1871, the defendant obtained 
a treasurer’s deed. The deed was excluded for defects in 
its execution. This action was commenced on the 6th day 
of April, 1881. The defendant, therefore, was not in pos- 
session under color of title for ten years before the com- 
mencement of the action, unless the tax certificates consti- 
tuted such color. 

Washburn in defining the phrase says: “The term ‘col- 
or of title? means a deed or survey of the land placed 
upon the record of land titles, whereby notice is given to 
the true owner and all the world that the occupant claims 
the title.’ 3 Wash., R. P. (4th Ed.), 154. If the title 
under which a party relying upon possession claims, and 
originally entered, be so defective as to convey no title, yet 
the adverse possession will not be affected by the defects in 
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such title. Jackson v. Todd, 2 Caines, 183. Jackson v. 
Sharp, 9 Johns., 162. Jackson v. Walters, 12 Id., 365. 
LaFrombois v. Jackson, 8 Cow., 589. That is, a grantec 
who occupies real estate as owner, under a deed which fails 
to convey the title for such length of time that the bar of 
the statute is complete, will have a perfect title by adverse 
possession. Snell v. Iowa Homestead Co., 13 N. W. R., 
848. But the instrument, whatever its name, must pur- | 
port to convey the title. 

But a tax certificate does not purport to convey title. 
It is merely evidence of the purchase of the land, and two 
years from the date of the sale are given by the statute to 
the land-owner to redeem, and until that time the purchaser 
has no interest in the land itself except his lien for taxes. 
But after the expiration of the time for redemption, and 
upon notice to the owner, the purchaser is entitled to a 
deed. ‘This deed may be sufficient for color, even if too 
defective te convey title. But in the case at bar the testi- 
mony fails .o show that the defendant was in possession of 
the premises in controversy for ten years prior to the com- 
mencement of the action under color of title... There is tes- 
timony tending to show that he has been in actual posses- 
sion of a portion of the premises for more than ten years, 
but what particular portion does not appear. The defense 
of adverse possession therefore is not established. 

Second. It appears from the testimony that in April, 
1866, the plaintiff executed a mortgage upon the lands in 
question to one Perry Lawson to secure the sum of $150. 
Payments were made upon the debt thus secured at various 
times, reducing it below $100. In November, 1869, Law- 
son sold and assigned the mortgage to the defendant. In 
March, 1877, the defendant commenced an action in the 
district court of Johnson county to foreclose the mortgage, 
service being had upon McKeighan by publication. 

In April, 1877, a decree of foreclosure for the sum of 
$96.14 was rendered in said court. An order of sale was 


JANUARY TERM, 1883. 365 


McKeighan v. Hopkins. 


issued on this decree and delivered to the sheriff, who called 
George A. Phillips and J. W. Buffum to appraise the 
property. The following is a copy of the appraisement, 
omitting the formal part: “Do upon actual view thereof 
appraise the property hereinafter described at its real money 
value as the property of Matthew McKeighan, taken by 
virtue of an order of sale issued out of the district court of 
the First Judicial district of Nebraska, in and for the 
county of Johnson, wherein Pitt Hopkins is plaintiff, and 
the said Matthew McKeighan was defendant; the south- 
west fractional quarter of section No. 6, in township No. 
4 north, of range 12 east, in Johnson county, Nebraska, 
valued at the sum of eight hundred and seventy-two and 
fifteen-one-hundredths dollars. Taxes as per county trea- 
surer’s certificate, $22.15. Tax title of Pitt Hopkins. The 
interest of Matthew MclKeighan, defendant, we value at 
ten dollars.” 

The land was sold to Joseph W. Buffum for the sum of- 
$156. The sale was reported to the court and confirmed, 
and a deed ordered and made to the purchaser. Buffum 
and wife thereupon conveyed to the defendant. The attor- 
ney for the defendant contends that even if the appraise- 
iment was illegal—in faet no appraisement at all—that the 
order of confirmation cured that defect, and that such or- 
der cannot be attacked collaterally. He also contends that 
no appraisement was necessary in sales under a decree of 
foreclosure. 

Sec. 491a (Comp. St., page 593,) of the Code, provides 
that: “ Whenever, hereafter, execution shall be levied upon 
any Jands and tenements, the officer levying the same shall 
call an inquest of two disinterested freeholders, who shall 
be residents of the county where the lands taken on execu- 
tion are situated, and administer to them an oath impar- 
tially to appraise the interest of the person, or persons, or 
2orporation against whom the execution is levied, in the 
property so levied npon, and such officer, together with 
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said freeholders, shall appraise said interest at its real value 
in money; and such appraisement shall be signed by such 
officer and said freeholders, respectively.” 

Sec. 4916 provides: “That for the purpose of the ap- 
praisement mentioned in the last preceding section, the offi- 
cer and the freeholders therein named shall deduct from 
the real value of the lands and tenements levied upon, the 
amount of all liens and incumbrances for taxes or other- 
wise, prior to the lien of the judgment under which execu- 
tion is levied, and to be determined as hereinafter provi- 
ded, and which liens and incumbrances shall be specitically 
enumerated, and the sum thereafter remaining shall be the 
real. value of the interest therein of the person, or persons, 
or corporation against whom or which the execution was 
issued.” 

Sec. 491e provides that: “It shall be the duty of the 
county clerk, the clerk of the district court, and the county 
treasurer of the county wherein such levy is made, for the 
purpose of ascertaining the amount of liens and incum- 
brances upon the lands and tenements so levied upon, on 
application of the sheriff, in writing, holding such execu- 
tion, to certify to said sheriff under their respective hands 
and seals the amount and character of ali liens existing 
against the lands and tenements levied upon, and which 
are prior to the lien of such levy, as the said liens appear 
of record in their respective offices. For which certificate 

‘and the necessary search therefor said officer shall receive 
a fee of two dollars ($2) each, to be paid by the plaintiff in 
the execution, and taxed as increased costs in the action in 
which the judgment on which execution was issued was 
rendered.” 

Sec. 491d provides that: “The officer holding such 
appraisement shall forthwith deposit a copy thereof, in- 
cluding his application to the officers enumerated in section 
3 of this act, and their official certificates as in said section 
provided, in the office of the clerk of the court from which 
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such execution issued, and shall immediately advertise and, 
sell said real estate, lands, and tenements, agreeable to the 
provisions of this act; but in no case shall he sell any such 
real estate, lands or tenements for less than two-thirds the 
appraised value of the interest of the person, persons, or 
corporation, against whom the execution was issued, unless 
it appear from the appraisement under this act that the 
liens and incumbrances thereon equal or exceed its real 
value in money.” 

Sec. 495 provides that: “In all cases whore real estate 
may hereafter be levied upon, by virtue of an execution or 
order of sale, and shall have been appraised, and twice ad- 
vertised and offered for sale, and shall remain u2sold for 
want of bidders, it shall be the duty of the officer to cause 
a new appraisement of such real estate to be made, and 
successive executions or orders of sa'e may issue at any 
time in vacation, after the return of the officer ‘not sold 
for want of bidders, at the request of the plaintiff or his 
attorney.”” 

Sec. 151 provides that: “Real property may be con- 
veyed by master commissioners as hereinafter provided 
First, When by an order or judgment in au action or pro- 
ceeding, a party is ordered to convey such property to an- 
other, and he shall neglect or refuse to comply with such 
order or judgment. Second, When specific real property 
is required to be sold under an order or judgment of the 
court.” 

Sec. 452 provides that: “A sheriff may act as a master 
commissioner under the second subdivision of the preced- 
ing section. Sales made under the same shall conform in 
all respects to the law regulating sales of land upon execu- 
tion.” 

These provisions apply to all sales of real estate under 
the process of the court, whether upon execution or order 
of sale. 

If the question of the validity of a sale in a case of this 
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kind was before this court for the first time, the writer would 
have no hesitation in holding the sale invalid. But from 
the earliest reported cases in this court'to the present time 
it has been held that an order confirming a sale cannot be 
collaterally attacked. Phillips v. Dawley, 1 Neb., 320. 

vowell v, Johnson, 2 Id., 146. State Bank v. Green, 8 
Id., 297. Berkley v. Lamb, 8 Id., 392. Day v. Thomp- 
son, 11 Id., 123. This being the construction adopted by 
this court, it has become a rule under which rights and ti- 
tles have been acquired, and if changed it should be done 
by the legislature and not by the court. This objection 
therefore must be overruled. : 

It is objected that Buffum, one of the appraisers, pur- 
chased the land at the sale. From an inspection of the 
record, this appears to be true, as the name, J. W. Buffum, 
is the same in each case. The land was sold to him as 
Joseph W. Buffum, but was conveyed to the defendant as 
“J. W. Buffum.” As the legal title to the premises passed 

by the proceedings in foreclosure to the defendant, the plain- 
tiff cannot maintain an action of efectment, and to that ex- 
tent the judgment of the court below will be affirmed. But 
as the appraisement was for a sum greatly below the value 
of the premises, and as there is testimony from which col- 
lusion amounting to fraud may be inferred between one of 
the appraisers at least and the defendant, the plaintiff will 
have leave, upon the payment of all costs, to amend his pe- 
tition by filing a bill to redeem, and tendering to the defen- 
dant all moneys and taxes paid by him with interest 
thereon. . 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Grorce W. Brinces anp Joun R. JoHNSON, PLAIN- 
TIFFS IN ERROR, V. JOHN LANHAM, DEFENDANT IN 
ERROR. 


Mills: contract: BREACH: DamMaags. IL. contracted with B. 
& J. to construct a stone flume, to be completed by a day cer- 
tain, on the site of a miil which had been destroyed by fire. It 
was the intention of B. & J., when the contract was made, upon 
the completion of the flume, to erect thereon a corn feed mill for 
temporary use, which intention was known to L. The flume 
was not completed until several months after the time provided 
in the contract. No corn feed mill was ever built. In an action 
by L, for the contract price of the flume, B. & J. recouped their 
damages for the loss of the use of the corn feed mill, which they 
were prevented from building by reason of plaintiff’s failure to 
complete tbe flume as contracted. Held, That such damages 
were too remote and uncertain, and un instruction to that effect 
by the trial court to the jury upheld, 


Error to the district court for Saline county. Tried 
below before WEAVER, J. 


Dawes & Foss, for plaintiff in error, cited: Hadley v. 
Baxendale, 9 Exch., 341. Paine v. Sherwood, 9 Minn., 
‘315. Booth v. Spuyten Duyvil Co., 60 N. Y., 487.  Gil- 
bert v. Kennedy, 22 Mich., 117. 2 Wait’s Actions and 
Defenses, 454. Griffin v. Colver, 16 N. Y., 489. 


Hastings & McGintie, for defendant in error, cited: 
French v. Ramge, 2 Neb., 254. Howe v. Bryson, 44 Iowa, 
159. McHwen v. McKinnon, 11 N. W. R., 828. 


Coss, J. 


This action was commenced in the court below by the 
defendant in error against the plaintiffs in error for the 
agreed price of a stone flume furnished and built by him 
for them under a contract. 

The defendants answered and set up as a defense and 
counter-claim that it was a part of the said contract for the | 
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building of the said flume, that the same should be erected 
and built ina good and workmanlike manner, and to the 
satisfaction of the said plaintiffs in error, and fully com- 
pleted on or before the first day of December, 1880. That 
said plaintiff (defendant in error) did not perform the work 
and labor on said flume in a good and workmanlike man- 
ner, nor did he complete the flume on or before the first 
day of December, 1880, by reason of which non-completion 
of said flume, the defendants (plaintiffs in error) were dam- 
aged in the sum of $4,160. 

2. That by reason of the said plaintiff’s non-completion 
of said flume on or before the first day of December, 1880, 
as agreed, the said defendants were on the fifteenth day of 
December, 1880, compelled to do a great deal of work and 
labor in and about digging frozen ground, to protect the 
unfinished wall of said flume, to their damage in the sum 
of $75.00. 

3. That by reason of the non-completion of said flume 
at said specified time, defendants were, on the 8th day of 
May, 1881, compelled to use and throw 10,000 bricks into 
the water above the flume to protect the flume, and to pre- 
vent the water from washing it away, to their damage i ip 
the sum of $80.00. 

4. That during the erection of the said flume, stones 
were thrown down the embankment by the said defendant 
against the green and unfinished wall so being built, whereby 
said wall became crooked and out of shape, and in such a 
condition that it would not hold water, to the damage of de- 
fendants in the sum of $500. 

5. That said flume was not built in a good and work- 
manlike manner, but on the contrary the same was very 
poor work, to the damage of defendants $400. 

§. That by reason of the said flume not being completed 
at the time agreed, the said defendants were damaged in the 
sum of $500 by water running through the wall and washing 
away the embankment. 
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7. That defendants have laid out and expended large 
sums of money, to-wit: forty dollars for labor and cement 
in and about protecting the unfinished wall of said flume, 
which became necessary on account of the incompletion of 
said flume on or before the first day of December, 1880. 

8. That by reason of the incompletion of said flume on 
or before the first day of December, 1880, the head gates 
of said defendants, near which said ftume was being built, 
were washed out in the spring of 1881, whereby defend- 
ants were compelled to expend large sums of money and 
labor in replacing said head gates, to their damage of $500. 

With a prayer for judgment for $5,315.00. 

To which the plaintiff replied by a general denial. 

There was a verdict and judgment for the plaintiff. De- 
fendants bring the cause to this court on error. 

There are a great number of errors complained of in 
the petition in error. There is, however, but one import- 
ant question involved, and to which our attention will be 
chiefly, if not exclusively, confined in this opinion. 

Upon the trial the court on its own motion, among 
others, gave to the jury the following instruction: 

“5. In the opinion of the court the claim for damages 
for the want of the use of the mill, and the building of 
which is claimed to have been delayed, is too remote, and 
you will allow nothing for this claim.” 

The same point also arises upon the refusal of the court 
to give in charge to the jury the third, fifth, sixth, seventh, 
eighth, and ninth prayers of the defendants, by which a 
contrary opinion was sought. 

In their brief and by argument at the ‘bar, plaintiffs in 
error claim that their case comes within the rule laid down 
in Hadley v. Baxendale, 9 Exch. R.,341. Booth v. Spuy- 
ten Duyvil Rolling Mill Co., 60 N. Y., 487. Griffin v. 
Oulrer, 16 N. Y., 489, and many other cases all follow- 
ing the case first named. ; 

We had occasion to examine and cite the leading case of 
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Hadley r. Baxendale while writing the opinion in the case 
of The Sycamore Marsh Harvester Co. v. Sturm, 13 Neb., 
210. ‘The plaintiffs were the owners of a steam grist mill, 
and contracted with the defendant, a carrier of goods by 
railway, to carry for hire two pieces of iron, constituting 
the broken shaft of a mill, and deliver the same to an 
artificer who lived at a considerable distance, in order to 
serve as a model for a new shaft to be made for them by 
him. The defendant having violated his agreement by not 
delivering these pieces of iron within a reasonable time, a 
delay necessarily arose in supplying the new shaft. A 
shaft being indispensable to the working of the mill, and 
the plaintiff not having any other, the mill remained idle 
until the delivery of the new one; but although there was 
evidence that the defendant knew the mill was standing 
still, he was not aware that this was for the want of the 
shaft for which the iron delivered to him was to serve as a 
model. In this case the decision turned upon the want of 
knowledge on the part of the defendant, or of notice to 
him that the mill was lying idle solely for the want of the 
shaft, the necessary model for which he was failing to de- 
liver to the mechani¢ who was depended upon to furnish it; 
and the want of evidence from which the court and jury 
could find that it was within the contemplation of the 
parties, the defendant as well as the plaintiffs, at the time 
of the making of the contract, that the mill would neces- 
sarily be idle to the plaintiff’s damage until a shaft should 
be manufactured and furnished from the model, the carry- 
ing and delivery of which was the subject of the contract. 
The distinction between the above case and the case at bar 
consists chiefly in this: There the mill had been complet- 
ed, had been in operation, and was probably a well-known’ 
manufacturing establishment of the neighborhood. Capi- 
tal was actually invested in it. Probably a number of 
persons were employed in and about the mill; it had estab- 
lished customers, as well those who furnished the raw 
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material as those who purchased and used the manu- 
factured product. Thus it is obvious that a continued sus- 
pension of its operations would be substantial and far- 
reaching in its effects. But here, while there was evidence 
tending to prove that it was the intention of the defendants 
below to erect a corn mill for temporary use, to be propel- 
led by water supplied by the flume which the plaintiff con- 
tracted to erect, and that such intention was known to him, 
yet it is an undisputed fact that this mill had not been 
built; that it only existed in the intention and potential 
ability of the defendants to build it. 

The case of Griffin v. Colver et al., 16 N. Y., 489, was 
where the plaintiff agreed to build a steam engine with boil- 
ers, etc., for defendants, and deliver it to them ona day cer- 
tain, He failed to do so, and adelay of one week occurred, 
during which time defendants lost the use of certain ma~ 
chinery for the sawing and planing of lumber, which the 
steam engine was intended to drive, and which the plaintiff 
knew it was intended to drive. The plaintiff having brought 
his action for the price of the engine, the defendants re- 
couped their damages from the failure to deliver it at the 
time fixed by the contract. The referee allowed the de- 
fendants $50 as a proper compensation upon their invest- 
ment on the value of the property, which was partially 
unoccupied by reason of the plaintiff’s default. The de- 
fendants excepted to the report on this ground, but their 
exception was overruled. On their appeal the judgment 
was affirmed by the general term, and by them appealed to 
the court of appeals. Here the judgment was also af- 
firmed, and in the opinion, the court say: “The broad, 
general rule in such cases is, that the party is entitled to 
recover all of his damages, including gains prevented, as 
well as losses sustained, and this rule is subject to but two 
conditions: The damages must be such as may fairly be 
supposed to have entered into the contemplation of the 
parties when they made the contract, that is, must be such 
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as might naturally be expected to follow the violation; 
and they must be certain both in their nature, and in re- 
spect to the cause from which they proceed.” * * * 
The rent of a mill, or other similar property, the price of 
which would be paid for the charter of a steam-boat, or 
the use of machinery, etc., etc., are not only susceptible of 
more exact and definite proof, but in a majority of cases 
. would, I think, be found to be a more accurate measure of 
the damages actually sustained in the class of cases referred 
to, considering the contingencies and hazards attending the 
prosecution of most kinds of business, than any estimate 
of anticipated profits; just as the ordinary rate of interest 
is upon the whole a more accurate measure of the damages 
sustained in consequence of the non-payment of a debt, 
than any speculative profit which the creditor might ex- 
pect to realize from the use of the money. * * * The 
proper rule for estimating this portion of the damages in 
the present case was, to ascertain what would have been a 
fair price to pay for the use of the engine and machinery 
in view of all the hazards and chances of the business; and 
this is the rule which I understand the referee to have 
adopted.” 

I have been able to find no case, and certainly we 
have been cited to none, where it has been held that the 
price of the use of machinery not in existence, in a business 
yet to be established, can be estimated in any case. Such 
an estimate must necessarily lack the element of certainty, 
which we have seen is inflexibly required both in the na- 
’ ture of the damages, and in respect to the cause from which 
they proceed. 

When we consider the changeable character of the 
human mind, as well as of all things in this life, who 
could say that a corn feed mill wowld certainly have been 
erected on the site in question had the flume been com- 
pleted by December 1, 1880, or who could testify as to the 
capacity of such mill, or the value of its use per day, or 
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month? For aught that appears, or could properly appear, 
in this case, the funds for the building of said contemplated 
mill remained invested in more certain, if not more profit- 
able security than were offered by the enterprise contem- 
plated. It is obvious, therefore, that the rule of damages 
as laid down in Griffin’ v. Colver cannot be invoked in 
favor of the defendants in the case at bar. And the same 
may be said of that of Hadley v. Baxendale. Nor do I 
think that there is any case which furnishes an authority for 
giving damages as compensation for the loss of the use of 
the prospective mill which the plaintiffs contemplated but 
never built. 

Plaintiffs in error make as points in their petition in 
error, the giving of the instructions prayed for by the 
plaintiff below, and the refusal to give the instructions 
prayed fcr by the defendants below; but as they do not 
designate the particular paragraph of the instructions ob- 
jected to in the petition in error, nor point out the ground 
of objection in the brief, the same will not be examined. 

They also make the point that the court erred in admit- 
ting the testimony of Thomas Lanham, a witness for the 
plaintiff, as to the time of making excavation, and con- 
versation with Mr. Bridges at the brick yard. 

This witness having testified that he was working on 
the flume for Bridges & Johnson in the fall of 1880; that 
they commenced some time in September; that he took six 
of seven men there to work—to excavate, is asked by the 
plaintiff’s attorney : 

Q. How long did you continue that excavation? 

This question is objected to by defendants as immaterial 
and irrelevant. Being allowed to answer, witness answered : 

A. I don’t just remember on the first occasion. 

Again he was asked: 

Q. At the time did you hear any conversation between 
Bridges and Johnson and your brother (plaintiff) about 
coming back again and going to work? 
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A. After that? 

Q. After that. 

A. Some time in October Bridges came to the brick 
yard. Johnson was not there. 

Objected to as immaterial. Overruled. 

Witness continued. “He says, Where is Tom? I says, 
Gone away. He says, How is it you are not working at 
the flume? I says, He says you misrepresented the work, 
and he has stopped. He says, I am sorry such a thing 
happened. I says, That is what he told me. He says, 
Where is he? I says, Out west. He says, Can you tele- 
graph him? I says, I don’t know where to telegraph to 
him. He says, I am anxious to have the thing go along. 
I am anxious to get the work done. I told him I would 
not go down and commence again unless I saw brother. 
He said he was sorry I did not know where to telegraph 
to, because he was anxious to get along with the work. 
That is all there was at that time.” 

While I fail to see either relevancy or materiality to the 
issues in the case in this testimony, yet it is quite clear that 
it could not and did not prejudice the defendants, nor could 
it even tend to mislead a jury of ordinary intelligence. 

Plaintiffs also make the point in their petition in error 
“That the court erred in admitting the testimony of John 
Lanham, plaintiff, offered in.rebuttal.” 

Upon examination of the record I find that the testi- 
mony of the plaintiff was offered in rebuttal. It was re- 
ceived without: objection on the part of the defendants. 
True, some questions put to him were objected to for cause, 
some of which objections were sustained and some over- 
ruled. But the assignment of error is too general to enable 
the court to apply it to any part of the testimony. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
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JOHN E. MEGLEMERE, PLAINTIFF IN ERROR, V. JAMES 
BELL, DEFENDANT IN ERROR. 


Final Judgment: In an action of ejectment the journal entry 
‘in the following form, to-wit: ‘‘ Now upon this day this cause 
came on for hearing, the right of jury being waived, and trial had 
by thecourt. After listening to the evidence of sundry witnesses 
and hearing the argument of counsel, and the court being fully 
advised in the premises, it is considered by the, court that said 
James Bell should have judgment entered, and stand as against 
the said defendant. And that the plaintiff recover of and from 
the defendant his costs herein taxed at §......”” Held, Not a 

final judgment, and the case remanded for judgment. 


Error to the district court for Harlan county. Tried 
below before GasLtn, J. 


Hiatt & Hurd, for plaintiff in error. 
John Dawson, for defendant in error. 
By THE Court. 


This action was commenced in the district court by 
James Bell against John E. Meglemere for the posses- 
sion of a strip of land whicli was in dispute between them, 
in consequence of a disagreement as to the exact location 
of a government corner stone, and consequently of the di- 
vision line between their respective tracts of land, which 
are co-terminous. 

The action was such as was formerly known as an action 
of ejectment. A jury was waived, and the cause tried to 
the court. Fora finding and judgment in the case we find’ 
in the record the following journal entry: “ James Bell vs. 
John. E. Meglemere. Now upon this day this cause came 
on for héaring, the right of jury being waived, and trial 
had by the court. After listening to the evidence of sundry 
witnesses and hearing the argument of counsel, and the 
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court being fully advised in the premises, it is considered 
by the court that said James Bell should have judgment 
entered, and stand as against the said defendant. And 
that the plaintiff recover of and from the defendant his 
costs herein taxed at $....... wa 

“Tn ejectment,” says Bouvier in his Law Dictionary, vol. 
2, p. 17, “judgment for plaintiff is final in the first in- 
stance, that he recover the term, together with the damages 
assessed by the jury, and the costs of suit, with award of 
the writ of habere facias possessionem, directing the sher- 
iff to put him in possession.” The form for such judgment 
is given in the appendix to 3 Blackstone, p. 12. 

There being no proper final judgment in the cause from 
which appeal or error will lie, the cause is remanded to the 
district court for the purpose of the rendition of judgment 
therein, and further proceedings according to law. 


REVERSED AND REMANDED. 


Witiiam B. ORCHARD, PLAINTIFF IN ERROR, V. SCHOOL 
Districr No. 70, DEFENDANT IN ERROR. 


1. School District: Bonps. In 1878, in pursuance of a request 
in writing of five persons purporting to be legal voters, a special 
meeting was called and held of the electors of school district No. 
70, of Seward county, and bonds voted, which were sold, and 
of which the district had the avails. Held, That as the election 
was held by bona fide electors of the district, who did not object 

* to the qualifications of the persons signing the request, the court 
would presume that they possessed the necessary qualifications. 


2 The power to borrow money implies the power 
to issue bonds or other evidence of indebtedness for its pay- 
ment, 

8 ——-: : SALE: UsuRY. The sale of a school bond for 


less than its face value, if it is not a device to evade the usury 
laws, is, not usury. 
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Error to the district court for Seward county. Tried 
below before GEorcE W. Post, J. 


D.C. McKillip and Harwood & Ames, for plaintiff in 


error. 


Norval Brothers and G. W. Lowley, for defendant in 
error. 


Maxwe LL, J. 


This is an action upon a bond for the sum of $500, al- 
leged to have been issued by the defendant in the year 1878, 
for the purpose of erecting a school-house in said district. 
The defendant in its answer alleges that the request for the 
special meeting called for the purpose of voting bonds was 
not signed by five legal voters of the district, for the reason 
that one Robert Adams, whose name was signed to said re- 
quest, never signed the same, nor authorized his name to be 
signed thereto, and that one T. Hackney, whose name was 
attached thereto, never resided in nor was a qualified voter 
in said district. 

In the answer the ‘“‘defendant admits that the officers of 
defendant without authority from defendant executed for 
defendant the pretended bond in suit. That the same was 
made on the 30th day of July, 1873, for $500, drawing 10 
per cent from date, payable annually, principal payable July 
30, 1878, in pursuance of a contract entered into between 
said Hamilton to the officers of said district, and that the 
only consideration which said officers received was the sum 
of $400, whereby said bond was usurious, of all of which 
the said plaintiff had notice.” 

On the trial of the cause the court found for the defen- 
dant and dismissed the action. 

The questions for determination are: First, was the spe- 

cial meeting called on the request of five legal voters of the 
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district as required by the statute? Second. Did the au- 
thority to “borrow money ” authorize the district to issue a 
negotiable bond for the amount of the loan? Third. Did 
the sale of the bond for less than its face value constitute 
usury ? 

The court below found that four of the persons signing 
the request were legal voters in the district, but that T. 
Hackney who signed said request was neither a voter nor 
resident of said district. It does appear, however, that one 
J. or James Hackney was a resident of the district, and that 
the special meeting was held at his residence. A very large 
amount of the testimony was taken to prove that no such 
person as T. or Thomas Hackney was a resident of the dis- 
trict, but we do not deem this testimony material. It is 
pretty evident that J. Hackney or James Hackney did 
sign the request. It is also clearly proven that in pursu- 
ance of the request a special meeting of the voters of the 
district was held, at which eight votes were cast—five being 
in favor of the proposition and three against. 

The legal voters of the district being five in number, 
when assembled in pursuance of the call based upon the 
request signed by five persons purporting to be legal voters 
of the district, made no objections to the qualifications of 
such persons, and regarded them as legal voters. And 
when such is the case, and the meeting had apparently au- 
thority to act, the court will not inquire into the qualifica- 
tions of the persons signing the request. The case differs 
from that of the State v. School District No. 9, Nuckolls 
Co., 10 Neb., 544. In that case three citizens of an ad- 
joining state procured the formation of a school district in 
this state, and held a special meeting and voted, and issued 
bonds of the district, and sold the same. At that time 
there were but three legal voters in the district, and no re- 
quest for a special meeting was signed by five or any number 
of persons. These facts were clearly proved, and the court 
held that a special meeting could only be called by following 
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the steps pointed out by the statute, viz., on the written re- 
quest of five legal voters. But the case has no application 
to the one under consideration. Here was a meeting called 
and held by the bona fide residents of the district, and they 
cannot be permitted to hold a special meeting, vote bonds, 
and sell the same, and after receiving the avails say that 
there was an irregularity in calling the meeting. 

The second objection was before this court in the case of 
The State v. School District No. 4,18 Neb., 82, where it 
was held that the power to borrow money necessarily car- 
ries with it the authority to determine the time of payment, 
and to issue bonds or other evidence of indebtedness there- 
for. The word “borrow” as used in the statute evidently 
means a contract for the use of money. See also State v. 
School District 24,13 Neb., 78. Those decisions in our 
view state the law correctly, and we adhere to them. 

The question raised by the third objection was before this 
court in the case of Armstrong v. Freeman, 9 Neb., 11, when 
it was held that the sale of a note and mortgage for less 
than their face value, where it was not a device to evade the 
usury laws, was not usury, and we see no reason to change 
our decision on that question. The judgment of the dis- 
trict court is reversed, and the cause remanded for further 
proceedings, 


REVERSED AND REMANDED. 


ALLEN HAMRICK, PLAINTIFF IN ERROR, Vv. W. D. 
CoMBS, DEFENDANT IN ERROR. 


Attorney. The ordinary powers of an attorney do not authorize 
him to enter into an agreement to take about one-third of the 
face value of a valid judgment in favor of his client, and ac- 
cept payment of the same in a debt owing by such attorney. 
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Error to the district court for Lancaster county. 
Tried below before Pounn, J. 


Brown & Ryan Brothers, for plaintiff in error, cited : 
Tingley v. Parshall, 11 Neb., 443. Comp. Stat., 65, § 7, 
subd. 3. Oriichfield v. Porter, 3 Ohio, 519. Dickson ». 
Wright, 52 Miss., 585. 


W. HZ. Snelling and J. 8. Gregory, for defendant in 


error, 
MAXWELL, J. 


This is a proceeding to revive a dormant judgment. 
To the conditional order of revivor the defendant filed 
an answer as follows: 

“SraTE or NEBRASKA, 
“LANCASTER CouNTY. \ ; 

“W.D. Combs, above named defendant, being duly sworn, 
on oath, says: That on the 14th day of November, 1874, 
he entered into an agreement with one Joseph W. Sharts, 
the attorney of record of Allen Hamrick, in the above 
entitled suit, whereby it was mutually agreed between them 
that in consideration of the payment by this affiant of one 
hundred dollars that the judgment against this affiant re- 
corded in journal ‘B,’ page 541 of the records of this 
court, should be receipted and paid in full, and that the 
said sum of one hundred dollars should be paid in full 
satisfaction of said judgment (except the costs), that said 
proposition to take the sum of one hundred dollars in 
full of said judgment was made to affiant by the said 
Sharts, the authorized attorney of record of said Hamrick, 
and was accepted by this affiant, and that upon said agree- 
ment so made, affiant paid the sum of one hundred dollars 
and twenty-five dollars interest to James KE. Philpott, by 
the advice and direction of the said’ Sharts, who stated to 
this affiant that he was going away and had turned the busi- 
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ness over to James E. Philpott, who is also the attorney of 
record of the said Hamrick, and that at the time he paid 
said money, he said Philpott, he took his receipt therefor, 
and now holds the same in full of said judgment (except 
costs), in pursuance of the agreement so made; that since 
he made such payment, the said Hamrick has never writ- 
ten to affiant, nor said or intimated that the agreement en- 
tered into and payment so made was not ratified by him, 
and since the date of said judgment, no person or persons 
have sought to exercise any control over or to collect said 
judgment except the said James E. Philpott, the attorney 
of Hamrick, until this motion to revive the same; that 
the judgment sought to be revived has long since become 
dormant and of no force; that the same has been fully paid 
by this affiant as per the terms of the agreement hereto at- 
tached, and the receipt of said money in full payment of 
same as per the terms of compromise; that said James E. 
Philpott after said agreement was made and before the pay- 
ment agreed to be paid was made, caused two executions 
to be issued on said judgment, and signed himself attorney 
for Hamrick; that when affiant paid the money agreed 
upon in settlement of said judgment to said James E. 
Philpott, he did so at the instance of said Joseph E. Sharts 
the attorney of Hamrick, and by his direction and with 
the explicit understanding that James E. Philpott was the 
authorized and acting attorney of said Hamrick, and so re- 
presented himself to this affiant, and is such of record. 
Affiant further says that he paid the amount in good faith, 
believing the agreement so made with him would be car- 
ried out in good faith, and that the money so paid was in 
full of all claims against him except costs of said suit. 

: “W. D. Comss.” 

“Subscribed in my presence, and sworn to before me, 
this Nov. 2nd, 1882. 

“J. C. JOHNSTON, 
“ Justice of the Peace.” 
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The agreement referred to is as follows: 
“ALLEN HAMRICK \ 


v8. 
“W. D. Comes. 

“Now whereas it is mutually agreed by and between 
said Allen Hamrick, by Joseph W. Sharts, his attorney, 
that whereas said Sharts is about to leave the state of Ne- 
braska, and he has turned over the collection of said judg- 
ment to said James E. Philpott, that if said defendant 
would pay to said James E. Philpott the sum of one hun- 
dred dollars to apply on said judgment, then the said judg- 
ment should be receipted for in full and discharged of re- 
cord; and, whereas said defendant accepted said proposition 
. in the presence of said Philpott, now I, the said defendant, 
do on this second day of December, 1877, hereby offer and 
pay to said James E. Philpott, the said sum of one hun- 
dred dollars with twenty-five dollars interest thereon, mak- 
ing a total of $125. 

; “W. D. Comss.” 

“JT, James E. Philpott, acknowledge the receipt of one 
hundred and twenty-five dollars on the terms and condi- 
tions above set forth, and hereby authorize the clerk of said 
district court to enter a satisfaction of said judgment in 
pursuance of said agreement, and say that I was present 
and know of my own knowledge of the making of said 
agreement, and this receipt in pursuance thereof is in full 
of said “judgment, except costs, and that I will not cause 
other execution to be issued thereon. 

“James E, Parmport.” 

To this answer the plaintiff Hamrick filed an affidavit, 
wherein he states that: “I never employed, or in any way 
whatever, authorized James E. Philpott to act for me in 
this or any other transaction. I never knew or heard of 
such person till since this motion for a revivor has been 
pending in said court. Said Philpott never had any au- 
thority from me to act for me in any capacity whatever, 


JANUARY TERM, 1883. 385 


Hamrick v. Combs. 


and [I never authorized nor: empowered Joseph W. Sharts, - 
nor anyone else to turn over the said judgment to any per- 
son to collect or compromise for me, and I never knew 
that such transfer of authority was made or claimed to be 
made till since the motion for revivor was filed; to-wit, 
till late in October, 1882. I never authorized the compro- 
mise or satisfaction of said judgment at less than its face, 
and never cousented or agreed that it should be compro- 
mised or settled, or satisfied for less than the full amount 
due thereon.” 

Philpott also filed an affidavit, wherein he states: “He 
was during the pendency of said suit and to its final de- 
termination one of the attorneys of said defendant; that 
after judgment was taken thereon, to-wit, on or about the — 
day of — a.D. 1875, the defendant in person and the plaintiff 
by Joseph W. Sharts, met in the presence of this affiant, 
and it was then agreed by and between the said defendant 
in person and said plaintiff by his said attorney, that on 
the payment one hundred dollars to the affiant, that this 
affiant should receive the same to be applied on said judg- 
ment, except costs, and that the said judgment should be 
receipted in full, except costs thereon. At the time said 
agreement was entered into, the said Joseph, W. Sharts was 
about to leave the said state, and the said money was to be 
paid to this affiant on behalf of said Joseph W. Sharts.” 

The court below found that there had been paid on said 
judgment to plaintiff’s attorney the sum of $100, and de- 
ducted that amount from the judgment, and entered a judg- 
ment of revivor for the remainder. Hamrick brings the 
cause into this court by petition in error, and Combs by a 
cross-petition in error, alleging that the entire judgment 
has been satisfied. The proof shows that no money ‘what- 
ever has been paid to the plaintiff or his attorney, and the 
only satisfaction of the judgment claimed is the arrange- 
ment between Sharts and Philpott, by which it is claimed 
that $100 which it is alleged Sharts owed Philpott has been 

27 
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paid. Sharts is dead, hence there is no means of disprov- 
ing the statement made in Philpott’s affidavit. But it is 
unnecessary to do so. Even if this arrangement, was made 
by Sharts, it was in excess of his powers as an attorney. 
The ordinary powers of au attorney do not authorize him 
to execute any discharge of a debtor, but upon the actual 
payment of the full amount of the debt, and that in money 
only. 2 Green. Ev., § 141. The extent to which an at- 
torney would be justified in entering into a compromise of 
a doubtful claim it is unnecessary to consider; but it is 
very clear that he cannot; in the absence of authority to that 
effect, enter into an agreement to take about one-third of 
the face value of a valid judgment in favor of his client, 
and provide that that shall be paid ina debt owing by 
himself. Philpott was uot at any time the plaintiff’s at- 
torney, and cannot bind him in any manner. 

It follows that the court erred in deducting the $100 
paid to Philpott from the judgment. 

The judyment of the district court is reversed, and the 
cause remanded to that court to enter judgment in confor- 
mity to this opinion. : 


REVERSED AND REMANDED. 


ARCHIBALD BoLaR, PLAINTIFF IN ERROR, V. FRED- 
ERICK WILLIAMS, DEFENDANT IN ERROR, 


1. Damage to Animals. In an action for the value of a colt 
alleged to have been injured by the defendant, the only ovi- 
dence to sustain the action was a threat of the defendant to 
shoot the plaintiff’s stock if he did not keep it at home, and the 
fact that the injured animal was found on the defendant’s pre- 
mises. The jury having found for the defendant, Held, That 
as there was no testimony tending to show that the defendant 
committed the injury, the verdict would not be set aside. 


° 
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2. Trial: STATEMENT OF ATTORNEY. On the trial of 2 cause in 
the district court, appealed from a justice of the peace, the 
attorneys in the case have no right to state to the jury what the 
verdict was before the justice. 


8. New Trial. Asa general rule newly discovered evidence which 
is merely cumulative is not cause for a new trial. 


Error to the district court for Lancaster county. | 
L. C. Burr, for plaintiff in error. 

Brown & Ryan Bros., for defendant in error. 
Maxwats, J. 


This is an action to recover the value of a colt belonging 
to the plaintiff, which it is alleged in the petition was in- 
jured by the defendant so severely as to cause its death. 
The answer is a general denial. On the trial of the cause 
a verdict was returned in favor of the defendant, and the 
action dismissed. 

The principal objection in this court is that the verdict 
is against the weight of evidence. The plaintiff and de- 
fendant are farmers residing about three-fourths of a mile 
from each other, near Crounse, in Lancaster county. In 
January, 1881, the colt in controversy was between nine 
and ten months old, and seems to have been permitted to 
run at large. The injury was alleged to have been_com- 
mitted on the forenoon of the 23d of January, 1881. At 
about 8 or 9 o’clock on the morning of that day Anthony 
Rump, who resides but a few rods from the defendant’s 
residence, found the colt in question in his stable. In his 
testimony he states: “It was lying down; I had two colts 
in there. It was lying across the halter rope of one of my 
colts. I unloosed the halter, and it then ran out.” : 

On the cross-examination he testified: “I went to the 
stable and found this colt there, not in the position a horse 
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ought to be.” He also testifies that the colt went from his 
place to the defendant’s. It also appears that he was the 
owner of a ferocious dog, and that when the colt was 
turned out of the witness’s stable the dog pursued it to the 
residence of the defendant. Between 9 and 10 o’clock in 
the forenoon of the same day that Rump had turned the 
colt out of his stable the defendant went to the residence 
_ of the plaintiff and informed him that his colt had been 
badly injured. The injuries were found to be three or four 
deep gashes on the left shoulder, of which the colt died on 
or about the 25th of that month. The only ground of 
suspicion against the defendant is that he had threatened 
to shoot the plaintiff’s stock if he did not keep it at home, 
and the fact that the injured animal was found on the 
defendaat’s premises. The defendant admits making the 
threats complained of, but states that they were made 
under great provocation, and without any intention of 
carrying the same into effect—that the plaintiff permitted 
about forty of his hogs to run in defendant’s corn for a 
considerable time during November and December, 1880, 
and that he had threatened to shoot said hogs. Whatever 
the facts may be as to the threats, the plaintiff failed to 
produce any testimony tending to show that the defendant 
committed the injury, while he swears positively that he 
did not commit the same, and in this he is corroborated by 
one Johnson, a hired hand, and Johnson’s wife. This be- 
ing the condition of the testimony, it was properly subimit- 
ted to the jury, and in our opinion the verdict is in accord- 
ance with the clear weight of evidence. It also appears 
from the affidavit of the plaintiff’s attorney that while he 
was making a statement of facts to the jury he stated to 
them that “the case had been tried toa jury before a jus- 
tice of the peace, and had brought in a verdict in favor of 
the plaintiff. Thereupon the court said to affiant in the 
presence and hearing of the jury in this case that when 
counsel for plaintiff makes such statement to the jury it 
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iid, and the court would expect the same to prejudice the 
plaintiff’s case.” 

This is assigned for error. No exception was taken, and 
-therefore the alleged error cannot be considered. But it is 
evident that the attorney was guilty of a gross breach of 
propriety in making such statements to the jury. An 
appeal would be of but little value if the decision was 
to be controlled in the slightest degree by the action 
of the jury on a former trial. The cause is to be tried 
upon the evidence introduced on the trial and on that 
alone, and any attempt of a party or attorney to state facts 
outside of such evidence for the purpose of influencing the 
action of the jury should be promptly disapproved by the 
court. And we are not prepared to say that the repri- 
mand in this case was too severe. Certain affidavits are 
filed also for the purpose of showing newly discovered evi- 
dence, but it appears that the evidence is merely cumula- 
tive, and is not ground for a new trial. 

There is no error in the record, and the judgment is 


affirmed, 


JUDGMENT AFFIRMED. 


Mar@aReEt GOTTSCHALK, APPELLANT, V. THE LincoLn 
AND. NORTHWESTERN RAILROAD COMPANY, APPELLEE. 


Railroad: EMINENT DOMAIN: INJUNCTION. The fact that pro- 
ceedings to condemn land to the use of a railroad were taken 
and prosecuted by direction of the lessee of the road, but in the 
name of the lessor, Held, Not a sufficient ground for enjoining 
them at the suit of the owner. 


APPEAL from Platte county. Heard below before 
GEORGE W. Post, J., confirming report of W. H. Munger, 
referee. 
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W. 8. Geer, for appellant, cited: Paul v. Detroit, 32 
Mich., 108. Mahoney v. Spring Valley, 52 Cal., 159. 


Marquett & Deweese and Whitmoyer, Gerrard & Post, 
for appellee, 


Lakg, Cu, J. 


This action was commenced for the purpose of enjoining 
statutory proceedings taken to condemn a lot in the city of 
Columbus, belonging to the plaintiff, to railroad uses. The 
material facts on which the right to this relief is claimed 
are precisely similar to those presented in the case of Diet- 
richs v. The Lincoln and Northwestern Railroad Company, 
13 Neb., 361, and, as we adhere to what is there decided, 
but little need be said here. 

The point chiefly relied on and discussed by counsel for 
the appellant is that of the authority by which the condem- 
natory proceedings were resolved upon and commenced. It 
is said that the defendant never determined that the lot was 
required for railroad purposes, nor directed that the pro- 
ceedings to condemn it be taken, but that these things were 
done, if at all, by its lessee, the Burlington and Missouri 
River Railroad Company, and that therefore, although ap- 
parently regular and valid, are in reality void. This posi- 
‘tion is not well taken, and cannot be sustained. Under the 
circumstances shown in evidence to the referee, the fact that 
the condemnation of this lot was first determined upon and 
directed by the management of the lessee company was 
eminently proper. That company, with its practically per- 
petual lease, and in view of its system of roads, was prob- 
ably ina situation enabling it better to know the present, 
and correctly anticipate the future, needs of the road in the 
matter of depot grounds than the defendant possibly could. 
Besides, the lessee must have been quite as deeply inter- 
ested in the matter as it was possible for the defendant 
company to have been. 
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Referring to the lease in question, we find that it puts the 
entire business and management of the defendant company 
practically in the hands of the lessee. About all that re- 
mains to it is its‘bare corporate existence, which seems to 
have been continued only ex necessitate rei, and for the . 
purposes and benefit of the lessee. It transferred to the 
Burlington and Missouri River Railroad Company “all of 
the property and franchises” which the defendant company 
then owned or might acquire, and provided that the latter 
should “do and perform any and every corporate act which 
may be necessary, useful or appropriate” to secure to the 
lessee “the full enjoyment of every franchise, right, ease- - 
ment, power, and privilege” which it then possessed or 
might thereafter acquire, and that for this purpose it would 
“maintain its corporate existence.” 

That such an arrangement was warranted by our statute 
respecting the leasing of railroads does not seem to be ques- 
tioned. It is provided that one railroad company “may 
lease or purchase any part or all of any railroad constructed 
by any other company * * * wpon such terms and 
conditions as may be agreed on between said companies res- 
pectively.” : 

The terms of this lease, fairly construed, certainly permit 
the lessee, within any reasonable limit, to dictate as to the 
necessities of the road in the matter of the condemnation of 
property to its use. Besides, it must be borne in mind that 
there is no disagreement between the two companies respect- 
ing this matter. They are in full accord, and the action 
said to have been taken at the instance of the lessee in the 
name of the lessor, is fully endorsed and defended by the 
latter. ‘ 

On the whole we are of opinion that the finding of the 
referee, to the effect that the condemnation proceedings were 
properly undertaken and conducted, and that there is ne 
equity in the plaintiff’s case, is fully supported by the evi- 
dence and the law. Our views upon several other questions 
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presented in the record may be found in the case against 
this defendant above cited. The judgment of the district 


court dismissing the case for want of equity was right and 
will be affirmed. 
JUDGMENT AFFIRMED. 


Harvey B. DENSMORE, PLAINTIFF IN ERROR, V. A. C. 
TOMER, DEFENDANT IN ERROR. 


1. Sale of Perscnal Property: sTaTUTE OF FRAUDS: CREDIT- 
ors. By the 11th section of our statute of frauds, where in the 
sale of goods they are left in possession of the seller, in a contro- 
versy between his creditors and the purchaser the presumption 
is, prima facie, that the sale was fraudulent. And in such case 
the burden of showing the sale to have been honest is on the 
purchaser. 


The term “creditors,” in the above mentioned section, 
includes all persons who-are creditors of the vendor at any time 
whilst the goods remain in his possession or under his control. 


8. Res Adjudicata. In the application of the rule of res adjudi- 
cata, it is essential that its operation be mutual. And a party 
is not concluded by a judgmentin a prior suit, wherein he could 
not have availed himself of the same means of defense or of re- 
dress which are open to him in the second suit. 1 Greenleaf on 
Ev., sec. 524, 


REHEARING of case reported 11 Neb., 118. 


J. C. Crawford, for plaintiff in error, cited: Ransom »v. 
Schmela, 13 Neb., 73. Crowell v. Horacek, 12 Neb., 625. 
Sackett Instructions, 168. Bump on Fraud, 165. On 
res adjudicata cited: Wales v. Lyon, 2 Mich., 276. Kelly 
v. Donten, 70 Ill., 385. 1 Green. Ev., 522. Key v. Dent, 
14 Ind.,86. Bump on Bankruptcy, 260. Russel v. Place, 
94 U.S. 606. Wells, § 17. Duchess of Kingston’s case, 
11 State Trials, 198. 
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E. P. Weatherby and W. M. Robertson, for defendant in 
error, on question of fraud, cited: Cadbury v. Nolen, 5 
Penn., 320. Dewart v. Clement, 48 Penn., 413. Bur- 
rows v. Stebbins, 26 Vt., 650. Shaw v. Thompson, 43 N. 
H., 1380. Luke v. Morris, 30 Conn., 201. Dexter v. Per- 
kins, 22 Tll., 143. Vance v. Boynton, 8 Cal., 554. Van 
Polt v. Letiler, 10 Cal., 394. Bump’s Fraudulent’ Con- 
veyances, pp. 131-6. Webster v. Peck, 31 Conn., 495. 
Kitchmer v. Watson, 24 Tll., 591. Monroe v. Hursey, 1 
Oregon, 188. Res adjudicata: Wells, §§ 14, 282, 440. 
Me Ready v. Rogers, 1 Neb., 127. Benz v. Hines, 3 Kan., 
397. 

’ Lake, Ca. J. 


The points now urged upon our attention, and the argu-~ 
ment to support them, are not materially different from 
those presented at the former hearing. What we then re- 
garded, and still regard, the principal question in the 
record, was whether there was sufficient evidence to sus- 
tain the jury in finding that the sale of the goods to the 
plaintiff was fraudulent? As stated in our former opinion, 
Densmore v. Tomer, 11 Neb., 118, the burden of showing 
the sale to have been honest was on the plaintiff, no actual 
visible change of possession of the goods having attended 
it. This burden was a requiremeut of the statute, which 
made the sale, without delivery of pcssession, prima facie 
fraudulent and void as to the creditors of the seller, and 
conclusively so, unless it was made to appear satisfactorily 
that it was made in good faith, and without any intent to 
defraud them. This presumption, which the statute at- 
taches in a controversy of this description, causes a seeming 
exception to the general rule that he who alleges fraud 
must clearly prove it in order to prevail. But really it is- 
not an exception. The statute simply makes a single fact 
—the possession of things sold stil] in the vendor— 
evidence of certain value on the question of fraud, which, 
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however, may be overcome by proof of good faith and a 
want of fraudulent intent in making the sale. 

The evidence on the question of good faith is almost en- 
tirely circumstantial, and somewhat conflicting; but if it 
be examined with a correct understanding of the relation 
and obligation of the parties to each other as suitors, no 
serious difficulty will be experienced in finding grounds 
sufficient to support the verdict, although a different result 
might reasonably have been predicated upon it. 

Whatever title the plaintiff had to the goods he acquired 
by purchase, without having seen them, from Densmore & 
Hopper, a mercantile firm then engaged in business at 
Stanton, in this state. The purchase was made at the 
plaintiff’s home, in the state of Illinois, through C. M. 
Densmore, his son, a member of and acting for the firm. 
It included the entire property of Densmore & Hopper, 
who were at the time financially distressed, and shortly af- 
terwards instituted proceedings in voluntary bankruptcy. 
The plaintiff knew of this distress. Under these circum- 
stances, the fact that the goods and management of the 
business were left in the hands of Densmore & Hopper, or 
of C. M. Densmore, without any apparent change of own- 
ership, was really just what the statute makes it—a strong 
badge of fraud. 

It is urged by counsel “that the failure of the defendant 
to show that he represented parties who were creditors at 
the time of the sale alone ought to be sufficient to reverse 
this case.” 

It is true, as claimed, that there was no evidenee at all 
on this point. But does the want of it vitiate the verdict? 
We think not. In designating the classes of persons which 
the statute protects against such sales, “the creditors of the 
vendor” aad ‘subsequent purchasers in good faith” are 
named, The designation “creditors of the vendor” is 
general, and nominally includes them all, whether they be- 
came such either before or after the ticce’of making the 
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sale. See sec. 11 of our statute of frauds. But, as if to 
remove all doubt respecting this matter, the following sec- 
tion expressly defines the word “ creditors,” as here used. 
It declares that it “shall be construed to include all per- 
sons who shall be creditors of the vendor or assignor at 
any time whilst such goods and chattels shall remain in his 
possession, or under his control.” , 

This construction of the statute, by itself, is of course 
conclusive, and settles the point against the claim of the 
plaintiff. But, even without it, we could not hold as re- 
quested to do, for, independently of it, the rule under stat- 
utes similar to our own, and under the common law as 
well, seems to be firmly settled the other way. In Benja- 
min on Sales, § 483, it is said that “Sales made by debt- 
ors, in fraud of creditors, are usually considered as being 
governed by the statute (13 Eliz., c. 5) and the decisions 
made under it; but other statutes had been previously 
passed on the same subject, and in Cadogan v. Kennett, 
Lord Mansfield said that: ‘the principles and rules of the 
common law, as now universally known and understood, 
are so strong against fraud in every shape, that the com- 
mon law would have attained every end proposed by the 
statutes. 13 Eliz.,c. 5, and 27 Eliz.,c. 4.’” Of the for- 
mer of these statutes, which gives ‘protection to creditors 
only, it is said: “And it seems that it protects, against 
fraudulent sales, subsequent creditors, as well as those hay- 
ing claims at the date of the fraudulent conveyance.” And 
so it is held in numerous cases in this country, under simi- 
lar statutes, and such seems to be the established rule. 1 
Story’s Eq. Jurisprudence, § 356. Carter v. Grimshaw, 49 
N. H., 100. ; 

This matter of the alleged prior adjudication is again 
pressed upon our attention, with much earnestness. It is 
true that it was but barely referred to in our former opin- 
ion, but the conclusion therein reached we still regard as 
correct. The controversy respecting the property in the 
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United States district court relied on as bringing the case 
within the principle of res adjudicata, and which seems to 
have been determined in favor of C. M. Densmore and J.J. 
Hopper, who constituted the firm of Densmore & Hopper, 
was between them and certain of their creditors, by whom 
their discharge as bankrupts was resisted on the alleged 
_ ground, among others, that they had willfully and inten- 
tionally concealed “one certain stock of goods in store in 
the town of Stanton, and State of Nebraska, consisting of 
dry goods, groceries,” etc. The bankrupts, Densmore & 
Hopper, denied the concealment, alleging that the property 
in question belonged to Harvey B. Densmore, the plaintiff 
here. It will be seen, therefore, that the real issue in that 
controversy, and the only one decided, was simply whether 
the members of the firm of. Densmore & Hopper had will- 
fully and intentionally concealed their property. And it 
appears that this issue arose after the assignee had seized 
and actually disposed of the goods, or at least a part of 
them, and was responsible to the real owner for their 
value. To this litigation, neither the assignee nor Harvey 
B. Densmore were parties, and we do not see upon what 
principle they could be held bound by it. We appre- 
hend that counsel would hardly be willing to concede 
that, if the decision had been the other way, and the bank- 
rupts’ discharge refused on the ground of their concealment 
of these goods, it would have concluded Harvey B. Dens- 
more upon the question of his right to them. “It isa gen- 
eral rule that a verdict shall not be used against a man 
where the opposite verdict would not have been evidence 
for him; in other words, the benefit to be derived from the 
verdict must be mutual.” * * * * “ Where the par- 
ties are not the same, one who would uot have been preju- 
diced by the verdict cannot afterwards make use of it; for 
between him and a party to such verdict the matter is res 
nova, although his title turn upon the same point.” 1 
Starkie on Evidence, 331. In 2 Phillips on Evidence, 
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Cowen & Hill’s and Edwards’ notes, 6, it is remarked that: 
“Tt was resolved by Holt,C.J., and the other judges of the 
court, upon a trial at bar, that no record of a conviction or 
verdict can be given in evidence but such whereof the bene- 
fit may be mutual; that is, such as might have been given 
in evidence, either for the plaintiff or the defendant.” 
And in 1 Greenleaf on Evidence, § 524, in speaking on 
this subject, this language is used: “But to prevent this 
rule from working injustice, it is held essential that its 
operation be mutual. Both the litigants must be alike con- 
' cluded, or the proceedings cannot be set up as conclusive 
upon either”? * * * “Another qualification of the 
rule is, that a party is not to be concluded by a judgment 
in a prior suit or prosecution, where, from the nature or 
course of the proceedings, he could not avail himself of 
the same means of defense or of redress which are open to 
him in the second suit.” 

If instead of granting to the bankrupts a discharge, this 
judgment had refused it because of their fraudulent conceal- 
ment of the goods, it is very clear that Harvey B. Densmore 
would not have been bound by it. He could, and most 
likely would have said, with effect, “I purchased this prop- 
erty before the proceedings in bankruptcy were commenced, 
‘and claim to be the owner of it. On the question of the 
validity of my title, I have not been heard—have not had 
my day in court. IE was not a party to the bankruptcy 
proceedings, and therefore am not affected by the result.” 
Such being the attitude of the plaintiff in respect to this 
judgment, he is clearly within the operation of the whole- 
some rule of mutuality above referred to, and therefore not 
in a situation to invoke successfully its aid in support of 
his title to the goods. On this point the ruling of the court 
below was clearly right. 

For these reasons we must adhere to the judgment here- 
tofore announced. 


JUDGMENT AFFIRMED, 
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SAMUEL FRIED, APLELLANT, V. AMASA STONE, JR., 
THEODORE STAUFER, AND SAMUEL STAUFER, APPEL- 
LEES, 


Equity. Upon the facts set out at length in the opinion, Held, 
That the petition as well as the evidence on the part of the 
plaintiff—uappellant—contain no sufficient equity to entitle him 
to relief. 


APPEAL from the district court of Burt county. Head 
below before SavaGg, J. 


Uriah Bruner, for appellant. - 


First decree was final. Kent Com., 316. Beisel v. Art- 
man, 10 Neb., 181. Jones on Mort., 1600. Wilson v. 
Daniel, 3 Dall., 401. State v. Dodge Co., 10 Neb., 24 
Plaintiff in this case had no notice that application would 
be made for a second decree, and was not present in person 
or by counsel when it was rendered. Entry of record de- 
eree was no vacation of fact. Nuckolls v. Irwin, 2 Neb., 
60. Freeman Judg.,104 a. Court had no jaasdicion to 
render second decree. Freeman Judg., 117. Gordon v. 
Longist, 16 Peters, 97. Freeman Void Judicial Sales, 2, 
42. Sale was unauthorized. Wells v. Chandler, 9 Re- 
porter, 808. 


John D. Howe and M. R. Hopewell, for appellees. 


Coss, J 


This is an action brought to cancel a deed and set aside 
a sale of real estate, made upon a foreclosure of a mortgage. 
The mortgage was executed by Samuel Fried, the plaintiff 
and appellant, together with his wife and brother, to Amasa 
Stone, Jr., the principal defendant and appellee, to secure 
the sum of three thousand dollars with interest, payable 
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five years from date; interest payable semi-annually. The 
mortgage contained a clause, not unusual in such cases, pro- 
viding that in case the said Samuel Fried should fail to pay 
any interest thereon when the same is due, or should fail to 
keep any of the covenants therein contained, on his part to 
be kept and performed, then the whole of said sum and 
interest should become due and payable. On the first day 
of April, 1876, there being two semi-annual installments 
of interest on the said sum due and unpaid, the said Amasa 
Stone, Jr., commenced an action against the said Samuel 
Fried, his wife, and brother, for the foreclosure of the whole 
amount of the said debt, interest, etc., and the defendants 
in said action making default, on the second day of May, 
1876, judgment of foreclosure was entered in said cause for 
the whole amount of the principal, interest, and costs, in- 
cluding an attorney’s fee. 

It appears from the bill of exceptions that on the morn- 
ing of the day upon which the said judgment of foreclosure 
was rendered, the said Samuel Fried applied to one of the 
attorneys of the said Amasa Stone, Jr., and desired to pay 
the interest then due and have the foreclosure suit dis- 
missed; this was declined by the attorney, but the said 
Samuel Fried was assured that, while judgment would be 
taken in the case, that the same would remain unexecuted 
as long as he should keep the semi-annual installments of 
interest promptly paid. Accordingly, upon the rendition 
and entering up of the said judgment, there was added at 
the foot thereof a clause to the effect that if the said de- 
fendant Samuel Fried should at any time bring into court 
the principal and interest due, with costs, proceedings 
therein should be stayed until the further order of the 
court. 

It appears that on the 3d day of May, 1876, the next 
day after the entry of the said judgment of foreclosure, the 
said Samuel Fried paid to the attorney of said Amasa 
Stone, Jr., on said judgment, the sum of three hundred and 
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ninety dollars; on the second day of October following, the 
sum of one hundred and fifty dollars; and on the 10th day 
cf May, 1877, the sum of one hundred and eighty-two 
dollars. 

It further appears that the semi-annual installment of 
interest which fell due, by the terms of the mortgage, on 
the first day of October, 1877, not being paid, the said 
Amasa Stone, Jr., on the 12th day of December of that 
year, the said district court being in session at the Novem- 
ber term thereof, applied to the said court for “the further 
order” in said cause, contemplated by the clause at the foot 
of said judgment, as hereinbefore stated, which order was 
made by the court. The order, although it is called a 
supplemental decree, shows plainly by its recitals that it 
was merely intended to take off the stay of proceedings, 
which it was agreed should be the effect of the prompt pay- 
ment of the interest semi-annually. 

It further appears from the record that on the 13th day 
of September, 1878, an order of sale was issued to the 
sheriff of Burt county as a master commissioner to appraise, 
advertise, and sell the said mortgaged premises. In said 
order of sale the judgment is recited as “a supplemental 
judgment obtained in our said court at ‘the adjourned 
November term, A.D. 1877,” etc. It also appears that 
neither in the issuance of said order of sale, nor in the sale 
or confirmation thereof, was any notice taken of the pay- 
ments made on said original judgment hereinbefore referred 
to. The property was appraised, advertised, and sold, 
and bid in by the said Amasa Stone, Jr., who conveyed 
that portion of it involved in this case to the defendants, 
Theodore and Samuel Staufer, who went into possession 
thereof before the commencement of this suit. 

The original judgment entered in the said cause on the 
second day of May, 1876, was not final in the sense of send- 
ing the parties out of court. The court retained the cause 
for the purpose of making further orders in case- the de- 
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fendants therein failed to pay the semi-annual interest 
promptly upon the same becoming due. This is no unusual 
thing for a court of equity to do. 

The entry of the so-called second judgment, which, as 
above stated, was in reality no judgment, but only an order 
to carry the judgment into effect, the condition upon which 
the same had been stayed having been broken by the de- 
fendants, was not in all respects regular. There should 
have been proof by affidavit of the non-payment of interest. 
Yet that deficiency is supplied by the allegations in this 
case, by which it is admitted that the installment of interest 
which fell due on the first day of October, 1877, was un- 
paid on the 12th day of December of that year, when the 
order was entered. 

The facts stated by the plaintiff in his petition give him 
no standing in a court of equity. By his non-payment of 
interest due on his mortgage, the same by its terms became 
due. Suit was commenced to foreclose it. As judgment 
was about being entered against him, although he made no 
defense, he did interpose sufficiently to obtain a condition 
by which such judgment should be stayed from time to 
time upon his doing certain things, to-wit, the payment of 
the interest semi-annually. He failed in the performance 
of this condition, and the court entered an order restoring 
the judgment to exactly what it would have been had no 
such condition been interposed, and the judgment was exe- 
cuted accordingly. 

Now after the lapse of considerable time, the then de- 
fendant brings this suit to cancel the deed to the purchaser, 
made by the sheriff in the execution of such judgment. 
There are many insuperable objections to the granting of 
this relief. The Staufers purchased this land from Amasa 
Stone, Jr., in good faith. The plaintiff knew of the issu- 
ance of the order of sale, the advertisement, and sale of 
said land, and its purchase by Amasa Stone, Jr. He had 
even permitted himself to be dispossessed of said land by 

28 
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proceedings in forcible detention without questioning the 
legality of the proceedings under which he had been divest- 
ed of his title. On this ground alone equity would estop 
him from now coming into court to question the Staufers’ 
title, upon any showing as to them, by his petition. As 
to the defendant Stone, the only fraud with which he is 
charged’is in obtaining the order of December 12, 1877, 
and while it is not easy to see how the court’s own records 
could be the subject of fraudulent misrepresentation to the 
court, in any case we have already seen that the alleged 
statement, which it is claimed was false and fraudulent, 
was true in point of fact and of law. 

It has been repeatedly held by this court that the issu- 
ance of an order of sale was not necessary to the validity 
of a sale of real estate upon a judgment for the foreclosure 
of a mortgage, and such unquestionably is the law. There 
was but one judgment of foreclosure against the plaintiff, 
and the sale of the land was made by virtue of it, notwith- 
standing the date of its rendition and that the amount was 
mis-stated in the order of sale. 

Neither the pleadings nor testimony show the plaintiff 
tobe entitled to any relief in equity. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


SAMUEL FRIED, APPELLANT, V. AMasA STONE, JR., AND 
Swan I. SWANSON, APPELLANTS. 


Coss, J. 


The facts in this case are identical with those of the pre- 
ceding case of the same plaintiff and appellant v. Amasa 
Stone, Jr., Theodore Staufer and Samuel Staufer, defend- 
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ants and appellees, and constitute a part of the same trans- 
actions. or the reasons stated in the opinion in that case 
the judgment of the district court in this case is affirmed. 


JUDGMENT AFFIRMED. 


Joun O’HARA, PLAINTIFF IN ERROR, V. OscEoLA O. 
WELLS, DEFENDANT IN ERROR. 


1. Witness: HYPOTHETICAL QuEsTIONS. If hypothetical ques- 
tions are resorted to in the examination of expert witnesses, 
they must be so framed as to fairly reflect facts, either admitted 
or proved by other witnesses. , 


Although a non-expert witness is incompetent to give 
his opinion as to the existence of a dislocation of a limb, he may 
describe its appearance, as he saw it, to the jury. 


3. Physician and Surgeon. Where no special agreement is 
made with a physician or surgeon respecting his services, the 
law implies an undertaking on his part simply that he will éx- 
ercise a reasonable degree of care and skill in the treatment of 
his patient, not that he will effect a perfect cure. 


4. Instructions. The giving of an instruction toa jury, uncalled 
for by the evidence, if not prejudicial, is not a sufficient reason 
for setting their verdict aside. i 


Error to the district court for Gage county, Tried be- 
low before WEAVER, J. 


The plaintiff in the petition alleged as follows: 

“The said John O’Hara, plaintiff, complains of the said 
Osceola O. Wells, defendant, and for cause of action says: 
That the said plaintiff, before and at the times hereinafter 
mentioned, had had the bone and ligaments of his left arm 
broken and fractured and displaced, and that the said de- 
fendant was a physician and surgeon, practicing as such in 
the city of Beatrice, Gage county, Nebraska; that on, to- 
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wit: the 30th day of October, a.p. 1878, the said plain- 
tiff at the special instance and request of the said defend- 
ant, retained and employcd the said defendant for a reason- 
able reward to be paid therefor as such physician and snr- 
geon, to set and reduce the said broken and fractured bone 
and ligaments of his said arm to their proper position and 
place, and to attend to, cure and heal the same; and the 
said defendant undertook and entered upon said retainer 
and employment; yet the said defendant, not regarding 
his duty in the premises, so carelessly, negligently, and 
unskillfully set and reduced the said fracture of said arm 
and the displacements thereof, and so negligently and un- 
skillfully bound up and dressed and bandaged the same, 
- and unskillfully and negligently nursed and attended to 

the said fracture and injury, that the said plaintiff, by rea- 
son of such unskillfulness and negligence, has wholly lost 
the use of his said arm, and his said arm has become and 
still ig permanently crooked, and the bones, ligaments, and 
joints thereof permanently displaced and out of their natu- 
ral state, position, and condition, whereby plaintiff has 
been greatly and permanently injured, and rendered unfit 
and unable to follow his lawful business, and has also been 
put to great expense, to-wit: the sum of $200, in and 
about endeavoring to straighten and improve and cure his 
said arm tothe damage of the said plaintiff 310,200; where- 
fore the plaintiff prays judgment against the said defendant 
for the said sum of $10,200 his damage so as aforesaid 
sustained, and his costs of suit.” 

The answer was as follows: 

“The defendant answers the petition of the plaintiff in 
above entitled action, and 

“First— Denies the same, each and every averment 
thereof not hereinafter expressly admitted, traversed, or 
explained. 

“ Second—For second answer to said petition, the said 
defendant admits that the defendant was at the times in 


é 
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said petition mentioned, and now is, a physician and sur- . 
geon practicing as such in the city of Beatrice, in Gage 
county, Nebraska, The defendant also admits that the 
’ plaintiff broke his arm, and that on or about the 80th day 
of October last past, at the. request of the plaintiff, the de- 
fendant undertook to and did reduce said fracture of plain- 
tiff’s said arm and the displacement thereof. 
“Third—And said defendant, further answering said 
petition, expressly denies that he carelessly, negligently, 
and unskillfully set and reduced the said fracture of said 
arm and the displacement thereof, and further expressly 
denies that he negligently and unskillfully bound up and 
dressed and bandaged and attended to said fracture and 
injury, but on the contrary, avers the facts to be that in 
and about the reducing of said fracture of said arm, and 
setting and caring for said fracture and said fractured arm, 
this ‘defendant used the proper degree of skill, care, and 
diligence in the execution of his employment; and the de- 
fendant further avers that he did properly set the broken 
bone of said arm, and properly reduced the dislocation and 
fracture thereof, and properly treated and cared for the 
same until the proper time had arrived to discharge the 
plaintiff as a patient, and until said arm was healed and 
cured, at whicli time the defendant did discharge said de- 
fendant from further treatment, and the defendant had the 
full and free use of his said arm, and was perfectly satisfied 
with the defendant’s professional services, and thereafter, 
and about nine weeks after plaintiff’s said arm was set, the 
plaintiff settled with the defendant for his services, and for 
good and proper services, and paid the defendant nine dol- 
lars—all the money he had—which was one dollar less 
than defendant’s charge for his said services, and then and 
there agreed to pay the defendant the balance of said 
charge, to-wit: one dollar, which sum he has failed and 
neglected to pay, on account of which defendant insists 
that plaintiff cannot now, aud is estopped from claiming 
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for bad and improper services, and on account of which 
defendant claims that the plaintiff owes the defendant $1. 

“Fourth—And the defendant, further answering said 
petition, avers that if the plaintiff’s said arm is as repre- 
sented and described in said petition, that said condition is 
the result of plaintiff’s acts, carelessness, and improper use 
of said arm after he was discharged by defendant as afore-' 
said, and for which this defendant is in no wise responsible; 
wherefore, and for all the reasons aforesaid the defendant 
asks judgment that plaintiff’s petition be dismissed with 
costs, and that defendant have julgment for $1, the bal- 
ance due him on settlement for said services, and for his 
costs in defending this action.” 


Colby & Hazlett, and O. P. Mason, for plaintiff in error. 


On cross-examination of plaintiff, cited: 1 Greenleaf 
Ey., § 449. 1 Starkie Ey., § 164. Hypothetical question: 
Woodbury v. Obear, 7 Gray, 467. Hunt v. Lowell, 8 Al- 
len, 169. Shepherd v. Willis, 19 Ohio, 144. Testimony 
of, Ellingsworth: Chapin v. Inhabitants, 9 Gray, 244. 
First instruction: Chitty on Cont., 630. Ellwell’s Med. 
Jurisprudence. Second instruction: Profatt on Jury Trial, 

814. Third instruction: Roberts v. Eddington, 4 Esp., 88. 
' Waldron v. Coombe, 3 Taunt., 162. Clark v. Detroit, 32 
Mich., 348. Fourth instruction inapplicable to the issue: 
Sawyer v. Lauer, 10 Kan., 470. Morris v. Platt, 32 Conn., 
75. BR. R. Co. x. Whitmore, 19 Ohio State, 110. ‘ 


A. Hardy and A. H. Babcock, for defendant in error. 


On plaintiffs declarations and admissions, cited: Barber 
v. Merriam, 11 Allen, 3822. Matterson v. N. Y. Central 
R. R., 35 N. Y., 487. Whenever contract is laid more 
comprehensive than that which the law implies, it then be- 
comes special, and must be proved as laid. Reynolds v. 
Graves, 3 Wis., 371. Grindle v. Rush and Green, 7 Ohio, 
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125, pt. 2. McClelland’s Malpractice, 201 and 202. Third 
instruction: Almond v. Nugent, 34 Iowa, 300. Sutton v. 
Facey, 1 Mich., 242. Fourth instruction: Pecréx Ins. Co. 
v, Anapow, 45 Ill., 87. Camp v. Phillips, 42 Ga., 289. 


LakgE, Cu. J. 


The verdict is fairly and sufficiently supported by the 
evidence found in the bill of exceptions, and the objection 
that it is not must be overruled. 

The other matters relicd on as ground for a reversal of 
the judgment are certain rulings of the judge upon the 
admissibility of evidence, and in his charge to the jury upon 
the law of the case. These will be considered in the order 
in which they are presented to us by counsel. 

The first of these rulings occurred during the cross-ex- 
‘amination of the plaintiff. He was asked whether, while 
he was still under treatment by the defendant; he did not 
say to one Hulitt that his arm was “mending s!owly,” and 
“getting stronger?” This was objected to on the ground 
of its being immaterial, irrelevant, and incompetent. But 
the objection was overruled, and a negative answer given. 

It is not claimed that, of themselves, this question and 
answer were at all prejudicial, and clearly they were not. 
The complaint is, that they were permitted afterwards to 
be made the basis for calling upon Hulitt to give a contra- 
dictory and perhaps impeaching statement on this point. 
But to this testimony of Hulitt no exception appears to 
have been taken. Indeed it does not appear that the judge 
ruled upon the objection, which is simply noted in pencil 
upon the margin of the page, opposite the question, so that 
we are relieved of the duty of saying whether, in this re- 
spect, the testimony were admissible or not. 

It is claimed that the court erred in sustaining objections 
to two of the questions put to Dr. James D. Minkler. The 
first. of these questions was: “ You can state whether if the 
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plaintiff, holding the horse with the halter in his hand, re- 
ceived a jerk or sudden pulling, and a kick on the arm, 
what the effect would be as to dislocations?” The second 
was this: “A blow breaking the bone of the arm—the 
ulna—what tendency would that have as to dislocations at 
the wrists?” 

Both of these questions were objectionable, and rightly 
excluded. They were hypothetical, and as such much too 
indefinite, not being confined to conditions like those under 
which the plaintiff’s arm was injured. Where hypothet- 
ical questions are resorted to in the examination of expert 
witnesses, they must be so framed as to fairly reflect facts 
either admitted or proved by other witnesses, otherwise the 
testimony drawn out by them can fave no real value, but 
may do much harm in the decision of the case. Besides, 
after these questions were ruled out, proper ones were put, 
and thus the opinion of the witness on the point fully ob- 
tained. In these rulings of the trial judge, as indeed in 
all others respecting the admissibility of expert testimony, 
we see no cause whatever for complaint. 

As to the witness Boyd, he being neither a surgeon nor 
physician, the question put to him respecting the condition 
of the plaintiff’s arm in January following the injury, “as 
to dislocation at the wrist,” was rightly rejected on the 
ground of his incompetency. He was, however, properly 
permitted to tell the jury how the arm appeared at that 
time, in comparison with its appearance at the trial, and 
this was as.far as he was competent to go. 

It is claimed that the court erred in permitting the wit- 
ness Ellingsworth to testify as to what the plaintiff said to 
him respecting his arm just after the splints were removed. 
His testimony was that the plaintiff showed his arm, and 
“said he felt satisfied, and that it was all right.” It is 
said by counsel in argument, “that the plaintiff was no ex- 
pert, and he knew nothing at that time as to whether his 
arm was all right or not.” 
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It is possible that the plaintiff’s want of knowledge on 
the subject rendered his opinion expressed to this witness 
of very little or no real value; but this the record shows 
was not the ground on which its exclusion was asked, the 
objection to it there being simply that what he had said was 
“immaterial and irrelevant,” which very clearly was unten- 
able. But independently of this technical criticism of the 
objection made in the court below, we think the admission 
entirely competent evidence, and of considerable value in 
view of the plaintiff’s testimony respecting the condition 
and his use of his arm, especially of the wrist and elbow 
joints, and of the injury caused by his fall, in endeavoring 
to jump over a saw-horse some time afterwards. There is 
no error in this particular. 

The errors alleged of the instructions are four. The first 
one complained of was in reference to the undertaking of a 
physician and surgeon in the practice of his profession. It 
laid down the rule that “the law implies an undertaking 
on his part that he will use a reasonable degree of care and 
skill in the treatment of his patient,” etc., and that he is 
not liable in damages for want of success, “unless it is 
shown to result from a want of ordinary skill and learning, 
and such as is ordinarily possessed by others of his profes- 
sion, or for want of ordinary care and attention.” 

It is conceded that this would be a fair statement of th . 
Jaw applicable to the ordinary engagements of physicians 
and surgeons, wherein they undertake no more than what 
the law expects’of them. But it is claimed that it was not 
applicable to the case at bar, for the reason, as we under- 
. stand counsel, that the defendant’s engagement was, without 
qualification, to effect a complete cure. We do not so 
understand the case as made by either the petition or the 
evidence. We see nothing in it respecting the rights and 
liabilities of the parties at all unlike those cases where, 
without special agreement, physicians answer to the ordin- 
ary calls upon them by the sick for treatment. No special 
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agreement is here either alleged or proved; no certain result 
from the service rendered by the defendant was asked or 
promised, And so, we apprehend, the plaintiff’s counsel 
must have regarded the case at the trial, for-otherwise their — 
management of it, especially im asking an instruction upon 
the implication of Jaw, which was given, couched in sub- 
stantially the same language as that of the one now objected 
to, could not be satisfactorily accounted for. The instruc- 
tion stated the rule correctly, and it was entirely applicable 
to the evidence before the jury. 

The second instruction to which exception is taken 
was in these words: “A party is not negligent if he use 
all the skill and diligence which can be attained by reason- 
able means.” It is objected to this, first, that it assumes 
“there was no express contract;” and, second, that it is 
indefinite and vague, and does not say what party or who 
it is, whether the plaintiff, defendant, or some other person. 
The first of these objections is sufficiently answered by 
what we have said respecting the nature of the defendant’s 
engagement; and as to the second, all that need be said is, 
that we regard the criticism as being without any merit 
whatever. It would be exceedingly unjust to the jury to 
indulge in the presumption that they did not, or possibly 
could not, comprehend the meaning of the word “party” 
in this instruction, when taken in connection with the rest 
: of the charge. We are unwilling to admit that they could 
have been sufficiently stupid to have supposed that any one 
but a person occupying a relation similar,to that of the 
defendant to the plaintiff was meant. 

Exception is also taken to the charge that, “A medical 
diploma from a regularly constituted medical college is 
prima facie evidence of ordinary skill.” It is true, as 
claimed by plaintiff’s counsel, that there was no issue to 
which this was applicable, and why it was requested or 
given does not appear. That the defendant was what he 
held himself out to be, a competent practitioner of the 
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healing art, was not disputed, but conceded by the petition. 
He was sued as such. The gist of the complaint against 
him was simply that he performed his work on the injured 
limb “carelessly, negligently, and unskillfully.” But while 
the instruction was uncalled for, it is not possible that it 
could have prejudiced the plaintiff, and therefore is not a 
sufficient reason for setting the verdict aside. 

And finally, it is claimed that there was error committed 
in giving the fourth instruction requested by the defend- 
ant, which was that, “The patient must exercise ordinary 
care and prudence, and obey all reasonable instructions 
given him by the surgeon.” It is conceded that, as an 
abstract proposition of law, the instruction may have been 
sound, but it is contended that there were no facts to which 
it was applicable. In this coatention we think counsel 
labor under a mistake. The defendant testified that at the 
time of the removal of the splints, he “told him to be care- 
ful of his arm and work it—flex it—and break these at- 
tachments of the ligaments loose therefrom the callous.” 
This was abont the middle of December. Instead of be- 
ing careful, however, it is shown by the testimony of the 
plaintiff himself that some time in February following, 
and while his arm was still in a weak condition, he injured 
it to some extent while engaged .in the sport of jumping 
over a saw-horse with one Boyd. On the witness stand he 
said of this affair, “I was on the ranch of Boyd. I think 
it was about the middle of February. He had a carpen- 
ter’s saw-horse, and we were jumping over it, and in jump- 
ing over I struck on the top of the horse, and it broke 
down under me, and I struck across with my back, aud 
fell over that way, and struck the ground with my hand, 
and I got up and saw the wrist was swollen a little.” 
And on this point there is the testimony of several wit- 
nesses to the effect that the plaintiff told them in sub- 
stance that “his arm was all right until he fell over 
a saw-horse and broke it again,” that this fall “was 
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what threw it out of place at the wrist and elbow,” 
etc. There was at least sufficient evidence of this sort 
before the jury to warrant a finding that the disloca- 
tions complained of were caused by this fall, and not by 
the kick which produced the fracture. There is no error 
complained of for which a new trial should be granted, 
and the judgment will be affirmed. 


_JUDGMENT AFFIRMED. 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JULY TERM, 1883. 


PRESENT: 
Hon. GEORGE B. LAKE, Cater JusTios. 


‘“ AMASA COBB 


“ SAMUEL MAXWELL, | Juvans. 


Prentis D. CHENEY, EXECUTOR, APPELLANT, V. THEO- 
DORE L. CooPER ET AL., APPELLEES. 


Bill of exceptions. A judgment was rendered in the district 
court on the 5th day of October, 1882, and the term closed on 
that day. On the Ist day of December, 1882, a bill of excep- 
tions was submitted to the attorneys for the defendant in error, 
who made the following indorsement thereon: ‘‘ Examined and 
found correct, Dec. 1, 1882,’? and signed the same and returned 
the bill to the plaintiff in error. On a motion being filed in 
the supreme court to quash the bill of exceptions, because not 
completed and signed within the time required by law, Held, 
That the defendants’ attorneys, by not objecting to the bill on 
that ground, and certifying tothe correctness of the same, had 
waived the objection. 


Moron to quash bill of exceptions. 
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Appleget & Son, for the motion. 
Mason & Whedon, contra. 
By THE Court. 


A trial was had in this case at the October term, 1882, 
of the district court of Johnson county, and judgment ren- 
dered in favor of the defendants, On the 5th day of that 
month the court adjourned sine die. A bill of exceptions 
was prepared by the plaintiff’s attorneys and submitted to 
the attorneys for the defendants, who made the following 
indorsement thereon: “Examined and found correct. Dec. 
1, 1882,” and signed the same and returned it to the plain- 
tiff’s attorneys. The bill was signed by the judge on the 
4th day of December, 1882. The defendants’ attorneys 
now move to quash the bill of exceptions, ‘because not 
completed and signed by the court within the time required 
by law.” This motion is supported by an affidavit, in 
which it is stated that the bill was presented to the plain- 
tiff’s attorneys on the 1st day of December, 1882. There 
is no order in the record extending the time within which 
the bill of exceptions should be prepared and submitted to 
the adverse party. Nor does it appear that an order of 
that kind was made. The only question for determination 
therefore, is the effect of the indorsement on the bill by 
the defendants’ attorneys. The statute authorizes the prep- 
aration and signing of a bill of exceptions after the close of 
the term at which the decision isrendered. It provides that 
a draft of the proposed bill shall be served upon the ad- 
verse party or his attorney within a certain specified time, 
and for the proposal of amendments to the bill by the ad- 
verse party. While, if insisted upon, the bill must be pre- 
sented to the judge for his signature within the time re- 
quired by law, yet this requirement may be waived, and 
when a bill containing a certificate from the adverse 
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party that it is correct, without any objection as to the 
time he received it, or that the period has elapsed within 
which the bill should have been prepared and submitted 
to him, is submitted to the judge for -his signature, it is 
his duty to sign the same. A party must act in good 
faith. If he object to the bill for any reason other than 
it is inaccurate, he must rely upon such objections, and re- 
fuse to receive and retain the bill for examination. He 
cannot be permitted to say in effect, “I am satisfied with 
the bill as prepared,” and afterwards move in this court to 
quash the same upon some ground that existed, and to 
which he made no objections at the time he indorsed his 
approval thereon. If a bill is presented to the adverse 
party out of time, the proper course is to refuse to receive 
it. The plaintiff in error will then be advised of the ne- 
cessity of securing if possible an extension of time. The 
motion must be overruled. 


MoTION OVERRULED. 


SAME vy. SAME. 


1. Usury. A negotiable promissory note secured by mortgaga, 
transferred to a bona fide purchaser without notice before due, 
and for value, is not subject to the defense of usury. 


2. Dismissal of action. Where an action is dismissed by tho 
court, without a hearing upon the merits, the order of dismis- 
sal will not be a bar to a future action. 


8. Limitation of actions. An action upon a mortgage will 
not be barred until ten years from the time the cause of action 


accrued. 


APPEAL from Johnson county. Tried below before 
WEAVER, J. 


Mason & Whedon (P. D. Cheney with them), for ap- 
pellant. 
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The judgment is not a bar. Hull v. Blake, 13 Mass., 
155. Weller v. Moore, 49 Mo., 229. Wharton’s Eyv., 
§ 781. 3 Blackstone, 296. Freeman on Judgments, § 
261. Home v. Brown, 16 How., 365. Pillow v. Elhott, 
25 Texas, 328. 

T. Appleget & Son, for appellees, cited: Hendrix v. 
Rieman, 6 Neb., 523. Covington v. Sargent, 27 Ohio 
State, 288, Day v. Valitte, 25 Ind., 43. Sims v. Zune, 
24 Penn. State, 243. ; 


MaxweELL, J. 


This is an action to foreclose a mortgage executed in the 
year 1875 by Cooper and wife upon certain real estate in 
Johnson county. It is alleged that Joy and wife claim an 
interest in the premises. The defendants admit the execu- 
tion of the mortgage, but plead as defenses thereto: First, 
Usury. Second, Deny that William G. Davis was ever 
the lawful owner of said mortgage and accompanying notes, 
but allege that said Davis was and is an imaginary person. 
Third, That in 1878 said Davis commenced an action on 
said notes and mortgage in the United States circuit court 
for the district of Nebraska against these defendants, and 
a judgment was rendered thereon in their favor. Fourth, 
That the cause of action did not accrue within five years. 
Judgment was rendered in favor of the defendants, and the 
action dismissed. The plaintiff appeals to this court. 

It is unnecessary to determine whether there is usury in 
the original contract or not, as the proof clearly tends to 
prove that Davis purchased the notes in question before 
maturity for a valuable consideration, and without notice 
of any defense thereto. This being so he took them free 
from the defense of usury. Wortendyke v. Meehan, 9 
Neb., 221. And a bona fide purchaser, for value, of a 
negotiable promissory note secured by mortgage, before 
maturity and without notice, takes the mortgage as he 
does the note, discharged of all equities which may exist 
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between the original parties. Webb v. Hoselton, 4 Neb., 
308. Moses v. Comstock, Id., 516. Carpenter v. Longan, 
16 Wall., 271. Pierce v. Faunce, 47 Me., 507. Potts v. 
Blackwell, 4 Jones Eq., 58. Fisher v. Otis, 3 Chand., 83. 
Reeves v. Scully, Walk. Ch., 248. 

The testimony of B. F. Perkins shows that he com- 
menced an action of foreclosure on some of the notes in 
question in the district court of Johnson county in the 
name of Mary D’Arcy, which action was dismissed; but 
when the action was commenced, or the reason for dis- 
missing the same, does not appear, and the testimony is too 
indefinite as against the positive evidence in favor of Davis, 
to show that she was the owner of the notes or any of them. 
It appears that in 1878 an action was commenced to fore- 
close the mortgage in question in the circuit court of the 
United States and that the court made an order requiring 
Davis to appear, and submit to an examination in said 
cause, ‘That the time for such cx.mination was extended 
until the 3d day of January, 1880, prior to which time it 
is alleged that Davis died. And the following order was 
on the 12th day of January, 1880, ine in said court: 
“Said plaintiff having failed to comply with the order of 
this court entered herein on the 14th day of November, 
1879, it is now ordered by the court that this cause be 
and the same is hereby dismissed, at the costs of said plain- 
tiff.” | 

On the 21st of the same month a motion was made to 
revive said judgment in fayor of Cheney as executor of the 
estate, when the following order was made: “Upon due 
consideration of the motions of said plaintiff for an order 
of dismissal enteréd herein, «nd for an order of revivor 
herein, it is this day ordered by the court that said motions 
be and the same are hereby denied, and said case to stand 
dismissed.” 

It is contended by the appellees that this is a final judg- 
ment, which is conclusive of the rights of Cheney as execu- 

29 
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tor of Davis, and the case of Hendrizv. Rieman, 6 Neb., 
516, is cited to sustain that position. In that case the ae- 
tion was revived in the name of Jennie A. Riemn as ad- 
ministratrix of the estate of S. D. Rieman, deceased. ‘The 
defendant answered, denying that Jennie A. Rieman was 
administratrix. The testimony was not preserved, and the 
court held that it must be presumed that the findings were 
based on sufficient proof. The circuit court does not find 
that Cheney was not executor of the estate of Davis, nor 
does it appear that its refusal to permit the action to be 
revived was upon that ground. So far as this record dis- 
closes there has been no adjudication upon that question. 
A judgment to be conclusive must be final and upon the 
merits, But where there has been no trial or no submis- 
sion of the case on the pleadings, a judgment of non-suit is 
not conclusive. The rule is thus stated by the supreme 
court of the United States: “A judgment of non-suit is 
only given after the appearance of the defendant, when 
from any delay or other fault of the plaintiff, against the 
rules of law in any subsequent stage of the cause, he has 
not followed the remedy which he has chosen to assert his 
claim as he ought to do. for such delinquency or mistake 
he may be non-pros’d, and is liable to pay the costs. But 
as nothing positive can be implied from the plaintiff's 
error as to the subject matter of his suit, he may reassert it 
by the same remedy in another suit if it be appropriate to 
his cause of action, or by any other which is so if the first 
was not.” Homer v. Brown, 16 How., 365. Wells Res 
Adjudicata, § 453. It is pretty clear that the judgment 
of dismissal in the U.S. circuit court is not a bar. 

The only remaining question is that of the statute of 
limitations, it being contended that more than five years 
have elapsed since the notes became due. 

In Hale v. Christy, 8 Neb., 264, it was held that an 
action to foreclose a mortgage could be brought at any 
time within ten years from the time the cause of action 
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accrued. As the statute would run against the note in 
five years, it is probable that after the expiration of that 
time the remedy would be against the mortgaged premises 
alone, but that question does not arise in this case. 

The testimony tends to show that the plaintiff is entitled . 
to recover, and against this testimony there is an entire 
failure of proof. There are a number of vague insinua- 
tions, as that Davis was a myth, that this is a mere device 
to evade the usury laws, etc., but no evidence upon those 
points. Courts must be governed by the testimony in a 
case, and have no authority to base a judgment on mere 
conjecture. The judgment of the district court is reversed, 
. and as the testimony is all before the court a decree of fore- 
closure will be entered in this court in favor of the plain- 
tiff. 

DECREE ACCORDINGLY. 


Marntas PANKO, PLAINTIFF IN ERROR, Vv. SAMUEL 
IRWIN, DEFENDANT IN ERROR. 


Practice. The title to the land in controversy having been ob- 
tained by the plaintiff in error through a conveyance from the 
defendant, in whom it was found to be by the judxment sought 
to have reversed, to the end that the litigation may cease, ani 
each party left secure in his rights, it is ordered that the peti - 
tion in error be dismissed at the costs of the plaintiff in error. 


Error to the district court for Otoe couuty. Tried be- 
low before Pounp, J. 


Mason & Whedon, for plaintiff in error. 
J. L. Mitchell, for defendant in error. 
Lake, Cu. J. 


By the judgment of the district court brought here for 
review, the legal title to the land in question was found to 
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be in the defendant in error. Since the petition in error 
in this case was filed, Irwin’s ownership has been recog- 
nized by Panko, by taking a conveyance of the premises 
under him, The controversy between them respecting the 
title being thus terminated, to the end that the litigation 
may cease, it.is moved on behalf of Panko that such an 
order may be made in the case as wil] secure that result, 
and at the same time confirm the title in him. 

This can be successfully accomplished probably in either 
of two ways, viz., by reversing the judgment of the district 
court and dismissing the action brought by Irwin for the 
land, or by dismissing the petition in error, thereby leaving 
the judgment in his favor intact, to inure to Panko’s benefit 
by force of the conveyance before referred to. 

While either of these methods would be effectual in the 
accomplishment of the desired object, an objection lies to the 
former, in this, that there being no stipulation by Irwin as 
to the course to be pursued, it might have the effect also 
to prejudice him, at least in the matter of costs, to which 
by the judgmeiuit he is entitled. And in addition to this, it 
would seem to be unfair to the court below to reverse its 
judgment in the absence of a stipulation that it should be 
done, and without giving any sufficient reason for doing it. 
To the latter, however, there can be no serious objection 
made by anyone. By pursuing it, both parties would be 
left in possession of all their rights—Panko to the fee of 
the land through the conveyance from Irwin, and the latter 
to his costs, to which, both in the court below and here, in 
the absence of an agreement to the contrary, he seems to 
be entitled. 

The petition in crror will therefore be dismissed at the 
costs of the plaintiff in error. 


JUDGMENT ACCORDINGLY. 
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THE B. & M. R. R. Co., PLAINTIFF IN ERROR, VY. 


CuRISTIAN SCHLUNTZ, DEFENDANT IN ERRO?. 


Eminent Domain: witnzss. The owner of land taken for 
right of way by a railroad company, having resided upon and 
improved it for several years, who swears that he knows what 
it is worth, is a competent witness on the question of its value. 

So, too, are other persons who have resided for 

several years in the immediate neighborhood of the land, and 

who seem, upon examination, to_be weil informed of its situsa~ 
tion, condition, and value. 


7 : DAMAGES. On the trial of a question cf 
damages for an injury to growing crops, neither science no, 
unusual skill being involved, the witnesses should be confined 
in their testimony to a statement of the facts showing the in- 
jury, and should not be permitted to express opinions as to the 
amount of the damage or loss oceasioned thereby. MaxWweELL, J., 
dissenting. 


Railroad: DAMAGES FOR RIGHT OF WAY. An award of dama- 
ges, under the statute, for right of way for a rnilroad, embraces 
only those damages which may reasonably be anticipated upon 
the assumption that the road will be built and operated with 
duc care and skill, and with no unnecessary injury to propert7 
outside of the right of way. 


Appeal from Award. An appeal from the award of com- 
missioners takes to the district court only those matters covere1 
by the award. It does not include wanton or negligent injuries 
done to growing crops outside of the right of way during tha 
construction of the road. 

Instruction to Jury. The objection to an instruction that 
it is not sufficiently explicit, especially in civil cases, will not 
be regarded unless the matter were brought to the attention of 
the trial court by a request for one that was satisfactory. 


Exror to the district court for Cass county. Tried 


below before Pounp, J. 


Marquett & Deweese, for plaintiff in error, on question 


of damages and method of examining witnesses, cited: 
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Railroad Oo., in Matter of, 58 Barb., 457. 35 Howard’s 
Pr. (N. Y.), 420. BR. R. Co. v. Hummel, 27 Pa, St., 99. 
R. R. Co. v. Lazarus, 28 Pa, St., 208. IM V. RB. RB. Co. 
v. Doran, 17 Minn., 188. FR. BR. Co. v. Payne, 16 Barb., 
273. BR. BR. Co.v. Young, 33 Pa. St., 175. The damages 
are to be shown by facts, but must be estimated by the 
jury, and not of opinions of witnesses. Hvansville R. R. v. 
FitzPatrick, 10 Ind., 120. Farrard v. C. R. R., 21 Wis., 
435. Harrison v. Iowa R. R., 36 Ta., 323. Alabama R. 
R.v. Burkett, 42 Ala, 83. FF. B.& M.V. R. R.v. Whalen, 
{1 Neb., 587. Oity of Parsons v. Lindsay, 26 Kan., 430. 
Damages outside of right of way. Haton v. R. R., 59 Me., 
820. Mills on Eminent Domain, sec. 220. Perry v. 
Worcester, 6 Gray., 544. 


Chapman & Beeson, for defendant in error, on compe- 
tency of witnesses, cited: Smalley v. R. R., 36 Towa, 571. 
Snyder v. R. R., 25 Wis., 60. Dalzell v. Davenport, 12 
Towa, 440. Damages: R&. R. v. McComb, 60 Me., 290. 
RR. v. McClure, 29 Ind., 536. R. R.v. Lee, 13 Barb., 
169. Mason v. R. R., 31 Me, 215. Mills on Eminent 
Domain, secs. 165, 168. Cooper v. Randall, 59 Il., 317. 


Laks, Cu. J. 


The matters assigned for error, and relied on by counsel 
as cause for a reversal of the judgment, are found in 
the evidence on the question of damages, and in the in- 
structions of the court to the jury. The first point made 
by counsel for the plaintiff in error in their brief is, that 
the defendant and certain of his witnesses were permitted 
“to testify as to the value of the land before and after the 
. location of the road, without showing themselves qualified 
to fix such values.” 

The defendant himself was the first witness called. He 
was subjected toa very lengthy examination upon the ques- 
tion of his competency to testify as to the value of the . 
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property. He swore explicitly that he knew its value, and 
from the fact that he had lived there for twelve years, had 
made the improvements upon it, and appears to have pos- 
sessed ordinary intelligence at least, I am satisfied he was 
qualified to give his opinion on that point. So, too, of the 
other witnesses, most of whom were residents of the im- 
mediate neighborhood, and all of them well acquainted 
with the property for several years, and evidently as well 
informed as to its situation, condition, and value as any 
that could have been called. In this respect there was no 
error. 

The second objection urged to the ruling of the court 
on the admissibility of evidence is, that several of the wit- 
nesses were permitted, against objection, to give their opin- 
ions as to the amount of damages which the defendant had 
sustained on account of the location of the road, and its 
subsequent construction by the railroad company. 

It appears from the bill of exceptions that several wit- 
nesses were examined as to the injury done to certain grow- 
ing crops, outside of the right of way, during the construc- 
tion of the road, by those engaged in it. In this connec- 
tion several witnesses were permitted to give their opinions 
directly as to the amount of the damages done. Referring 
to some growing rye, the defendant himself was asked: 
“What damage was done to the crop?” The answer was. 
“ About ten dollars.” Toa similar inquiry respecting some 
wheat, this witness answered: “The damage to the wheat 
crop was eighty-five dollars.” Testimony of like import 
was given by two or three of the other witnesses, one of * 
them, Henry Inhelder, swearing that the damage to the 
wheat was $100. This was received under objectio: s as to 
its competency. 

In ruling upon this testimony, I think the court erred. 
Even if those injuries outside of the right of way were a 
proper subject of inquiry in this suit, which, however, I do 
not admit, the amount should have been left exclusively to 
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the jury to find from descriptions given by the witnesses of 
the crops, their value, and the particular injuries done to 
them. Evansville, ete., Railroad Co. v. Fitzpatrick, 10 Ind., 
120. Ferrand v. The C.& N. W. BR. BR. Co., 21 Wis., 435. 
Lincoln v. Saratoga and Schenectady R. R. Co., 23 Wend., 
425. Alabama & F. R. BR. Co. v. Burkett, 42 Ala., 185. 
Harrison v. RB. By 36 Iowa, 323. The question of the 
umount of the damages sustained by the trespass upon 
these crops was not one which called for expert testi- 
mony. Neither science nor unusual skill was involved 
in its solution. It was one which the jury, when the 
particulars of the injuries were brought to their notice, 
Were quite as competent to answer as were the witnesses ; 
and besides, its decision was within their own exclusive 
jurisdiction, which ought not to have been invaded. 

But I am of opinion that back of this question of the 
competency of evidence lies the fact that this matter of dam- 
ages by trespasses upon property outside of the right of 
way, was not then before the court for decision. The case 
had been brought there by an appeal from an award of 
damages by commissioners, under the statute, for the right of 
way for a railroad across the defendant’s land. This award 
embraced only those damages which could then have been 
reasonably anticipated upon the assumption that the road 
would be constructed and operated with due care and skill, 
and with no unnecessary injury to crops or property not 
within the right of way. Pierce on Railroads, 218. It 
did not embrace those seemingly wanton or negligent in- 
juries to growing crops, outside of the right of way, by 
driving teams hitched to plows, scrapers, etc., through them,’ 
described by several of the witnesses. The appeal brouzht 
to the district court, for decision by a jury, precisely the 
same questions that were covered by the award, and none 
other. Matters which the commissioners could not prop- 
erly have considered to enhance the amount of their award 
were not proper to be given to the jury to affect their verdict. 
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In the charge of the court to the jury I see nothing 
of which complaint can reasonably be made, especially by 
the plaintiff. The third instruction given at the request of 
the defendant seems to be regarded by counsel as clearly 
erroneous. By it the jury were told to consider “any facts 
which, from the testimony, they should find injured the 
value of the premises, by a proper and legal use of the 
road.” There was no error in this instruction. It was 
objected to, it seems, “in view of the character” of some 
of the testimony before the jury, especially that portion re- 
ferring to the damages to the growing grain, to which I 
have already adverted. The error, it seems to me, lies not 
in the instruction, but rather in the admission of the illegal 
-testimony, against objection, respecting the trespasses to the 
growiig crops. 

The objection that one of the instructions was not suffi- 
ciently explicit cannot be sustained. In a civil case espe- 
cially, before this complaint will be regarded, the matter 
must have been brought to the attention of the trial court 
by a request for a satisfactory instruction, which was re- 
fused. The Sioux City R. R. Co. v. Brown, 13 Neb., 317. 

For the errors I have pointed out, by which the verdict 
may have been increased to the amount of one hundred and 
ten dollars above what it would otherwise have been, the 
judgment should be reversed and a new trial granted, unless 
a remittitur to that extent be duly entered. If, however, 
such remittitur be filed, the judgment so modified should be 
affirmed. 

JUDGMENT AFFIRMED. 


MAXWELL, J., dissented from the third point, as stated 
in the syllabus. 
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Witiiam H. ASHTON, APPELLANT, AND GEORGE L, 
SMITH, PLAINTIFF IN ERROR, v. CLAUDIUS JONES ET 
AL., APPELLEES AND DEFENDANTS IN ERROR, 


1. Assignment: assIGNOR: aSSIGNEM, ‘The assignor of prop- 
erty, assigned for the benefit of creditors generally, has no such 
interest in the distribution as will enable him to maintain an 
action for an injunction to restrain its appropriation Ly a single 
creditor through proceedings in attachment. 


To such an action the assignee has no right, 
on his own motion, to come in as a defendant. 


*. Equity. A defendant in an attachment suit cannot have the 
aid of equity to prevent asale of the attached property under an 
order of the court, on a ground that would have been equally 
available to him in that suit. 


Two cases on error and appeal from the district court of 
Seward county. Heard below before GEoRGE W. Post, J. 


D.C. McKillip and Harwood & Ames, for plaintiffs. 


Hastings & McGintie and George W. Lowley, for defen- 
dants. 


Lake, Cu. J.. 


This record comes here both by appeal and by proceed- 
ings in error, The appeal is by Ashton, the original 
plaintiff, and the petition in error by Smith, who sought, 
unsuccessfully, to be let in as a party defendant. 

Ashton was a meniber of a co-partnership or firm, com- 
posed of himself and Peter Hinnegan, and known as 
Hinnegan & Ashton. The object of the action was two- 
fold. first, to obtain an injunction against the confirma- 
tion of a sale of certain real estate belonging to the firm, 
which had been seized in attachment and sold by order of 
the court as the individual property of Hinnegan, who held 
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the legal title in his own name, at the suit of the State 
Bank of Nebraska against said Hinnegan and Ashton, on 
a partnership indebtedness; and, second, for an accounting 
between himself and Hinnegan respecting the partnership 
business, and the application of said real estate toward the 
payment of the debts of the firm, it having been rendered 
insolvent by the absconding of [innegan with a large sem 
of its money. 

Smith’s claim to be made a party rested upon the fist 
that, after the absconding of Hinnegan, Ashton, acting ‘or 
the firm, had made to him an assignment of the part-r- 
ship effects, including the property in question, for the 
benefit of all of their creditors, his ‘object being the pre-er- 
vation of the estate of the insolvents for a ratable di<tri- 
bution, conformable to the trust he had assumed, The fact 
of Ashton having made the assignment was not diselcscd 
by his petition, but was brought into the case-by the ans-ver 
of the defendants. , 

‘In the orderly examination of the questions presented, 
it will be best to inquire first whether Ashton is in an at- 
titude to maintain his action. The defendants contend that 
he is not, and so the court below seems to have held. Two 
reasons are urged why he cannot maintain the action. 
First. Because by his deed of assignment, he had divested 
himself of all interest in, and control of, the property, and 
conferred them upon the assignee. Second. Having beer 
a party defendant in the attachment suit, and thus had his 
day in court respecting the disposition to be made of the 
property, he cannot now be heard to question the correct- 
ness of the judgment by which the sale was made. 

It is quite possible that there might be circumstances 
which would entitle an assignor to the aid of the equity 
power of a court in the proper enforcement of such a trust; 
but, however that may be, it is certain that none such are 
here shown. Doubtless, Ashton has a pecuniary interest in 
having the property of the partnership go toward the pay- 
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ment of the firm debts; but whether it shall be taken by 
a single one of the creditors, or distributed among them 
pro rata, cannot concern him. By the sale under the at- 
tachment, the proceeds will go to the State Bank, a creditor 
of the firm, whereby the result to Ashton will be essen- 
tially the same as if a distribution were to be made by the 
assignee. This appropriation of the property by a single 
creditor of the firm may be of some consequence to the 
others, but I fail to see how it can possibly be of any to 
the assignor. I conclude, therefore, that as against the State 
Bank especially, the plaintiff exhibits no such interest in 
the object to be attained by the injunction as will enable 
him to maintain the action. ‘And, inasmuch as the claim 
of the bank will exhaust the property covered by the at- 
tachment, it is unnecessary to inquire as to the other defen- 
dants—the individual creditors of Hinnegan—in this con- 
nection. 

But how does the fact that Ashton was a party defendant 
in the attachment suit affect his present standing before the 
court? Is he entitled to equitable relief as against a judg- 
ment to which he was a party? In that suit, the property 
in question was attached, and by the judgment of the court, 
ordered to be sold as belonging to Hinnegan alone. In 
obedience to that judgment, a sale was made without ob- 
jection by Ashton to this or any of the steps in the attach- 
ment proceedings leading up to it. Having made no ob- 
jection in that case, during its progress, to the character im- 
pressed upon the property by the judgment of the court, 
nor to the disposition made of it, I am of opinion that he . 
cannot now be heard to do so as to any matter of which he 
could have availed himself there. Equity will not relieve 
against a judgment at law, where the case in equity proceeds 
upon a defense equally available at law. Story’s Equity 
Jurisprudence, § 894. No special circumstance is shown 
to take the case out of this rule. 

The application of Smith, the assignee, to be let in as a 
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party defendant, was rightly refused. In this particular, 
no principle of law was violated. As against him, nothing 
was sought by the plaintiff, nor could any interest which he 
had in the property as assignee have been at all affected by 
granting the prayer of the petition. Surely, the dismissal 
of the action did him no harm. This being so, it was the 
right of the court, under sec. 46 of the code, to refuse his 
application, and without delay determine the controversy 
between the parties before it. That section provides that : 
“The court may determine any controversy between the 
parties before it, when it can be done without prejudice to 
the rights of others, or by saving their rights; but when 
a determination of the controversy cannot be had without 
the presence of other parties, the court must order them to 
be brought in.” This provision fully sustains the court 
below in the ruling of which Smith complains, although 
it is cited by his counsel in support of his claim to be made 
a party. : 

His counsel refer also to sec. 144 in support of his claim. 
This section, however, has reference solely to the amend- 
ment of pleadings, etc, and has no application here. It 
- is possible that Smith has an interest in the property, which 
would be a proper subject of litigation. If so, and he de- 
sires to litigate it, he should resort to an independent ac- 
tion, and not seek to do so by championing the failing cause 
of one who has not. 

For these reasons, I am of opinion that the judgment otf 
the district court is right, and should be in all things af- 
firmed. 


JUDGMENT AFFIRMED. 
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JOHN HOLLENBECK, PLAINTIFF IN ERROR, V. Exiza K. 
TARKINGTON, DEFENDANT IN ERROR. 


1. Practice: MOTION To DISMISS PROCEEDINGSIN ERROR. A mo- 
tion to dismiss proceedings in error will not be sustained on the 
ground that the motion for a new trial was not made within the 
time limited by the statute. Nor will it for the reason that the 
bill of exceptions was not settled within the statutory time. 


2. Limitation: PRocEEDINGS IN ERROR. Procecdinys in error 
in the supreme court must be commenced within one year from 
the date of the rendition of the judgment complained of, with- 
out regard to the time when the motion for a new trial was de- 
cided.- 


Motion to dismiss petition in error, 


W. J. Connell, for the motion. 
O. H. Ballou, C. H. Brown and E. M. Bartlett, contra. 


LAKE, Cu. J. 


This case is a proceeding in error brought to reverse a 
judgment of the district court of Douglas county, which 
was rendered April 2d, 1880. The petition in error was 
filed August 19th, 1881. A motion is now interposed by 
the defendant in error to dismiss the petition on three dis- 
tinct grounds. First. Because the motion for a new trial 
was not filed within the time limited by the statute. See- 
ond. Because the bill of exceptions was not settled within 
the statutory time. Third. Because the proceeding in 
error was not commenced within one year after the judg- 
ment which it is sought to have reversed was rendered. 

As to the first two grounds we will only say that while 
they might be very good reasons for simply quashing the 
bill of exceptions relative to the trial, we have not hitherto 
gone so far as to hold them sufficient to warrant us in dis- 
missing the case. Although a bill of exceptions may pos- 
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sibly embody all of the grounds on which a reversal of the 
judgment is sought, and but for which there would neces- 
sarily be an affirmance, still we regard it as the better 
practice, where it is ‘desired to raise the question of its val- 
idity, to do go by a motion to quash. By pursuing this 
course we are relieved of the duty of examining the record 
to ascertain whether it may not present, as records not un- 
frequently do, other questions for consideration than those 
depending on the bill of exceptions. The motion, there- 
fore, will not be sustained upon either of the first two 
grounds. 

The third ground or reason assigned for the motion is 
based upon sec. 592 of the code of civil procedure, which 
provides that: ‘No proceedings for reversing, vacating, or 

* modifying judgments or final orders shall be commenced 
unless within one year after the rendition of the judgment 
or making of the final order complained of,” etc. This 
_section is, doubtless, applicable here. And the supreme 
‘eourt of Ohio, in considering a similar provision of the 
code of that state, by which the time for commencing pro- 
ceedings in error was limited to three years, held it to be 
mandatory. The Schooner Marinda v. Dowlin, 4 Ohio 
State, 500. 

But it is urged by counsel for the plaintiff in error that, 
inasmuch as the motion for a new trial was not filed until 
after the rendition of the judgment, and several mouths 
elapsed before it was finally ruled upon, the time of the 
limitation did not commence to run until the order over- 
ruling the motion was made. And this view we were dis- 
posed to adopt if it could have been done with due regard 
to the section of the statute from which we have quoted. 

We are not aware that this precise question has been 
considered in Ohio, from whence our code was directly 
borrowed. But we find that the supreme court of Mis- 
sori has, In the case of Ham v. St. Louis Public Schools, 
34 Mo., 181, the very question here presented, under a 
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_ similar provision of statute, was decided, but, as appears 
by a divided court, and it was held “that the time within 
which the writ of error may be brought should date from 
the day of the rendering of the judgment, without regard 
to the motion for a new trial.” We take this to be a cor- 
rect view of the effect of the statute, and must so hold in 
this case. The fact that the counsel for the defendant in 
error stipulated for a continuance of the case cannot 
change the result. By that act he only assented to a post- 
ponement of the hearing of whatever questions might be 
properly before the court, and it could not have the effect 
of waiving the question of jurisdiction over the subject 
tnatter of the proceeding. 


\ 


MoTION SUSTAINED. 


Henry P. WEYRICH ET AL., PLAINTIFFS IN ERROR, V. 
Joun F. HoBELMAN ET AL., DEFENDANTS IN ERROR. 


Usury. Promissory note in the following form: 

: “ BEATRICE, NxeB. June 27, 1878. 
“On or before the first day of January, 1880, we prumise to 
pay to the order of P. Weyrich & Co., one hundred dollars, 
with interest at ten per cent from date until maturity, the 
principal to draw interest at the rate of twenty-four per cent 
per annum from maturity, until paid, as compensation and 
damages for non payment thereof.” //eld, In an action thereon, 
that the note was not usurious on its face, the twenty-four per 
cent being construed as a penalty, and the plaintiffs held en- 
titled to receive interest at the legal rate. See Conrad v. Gib- 
bon, 29 Iowa, 120. 


Error to the district court for Gage county. Tried 
below before WEAVER, J. 


Pemberton & Forbes, for plaintiff in error, cited: Con- 
rad v. Gibbon, 29 Iowa, 120. “Downey v. Beach, 78 Ill., 
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538. Tyler on Usury, 204-217. Bullock v. Taylor, 39 
Mich., 137. 


R. S. Bibb, for defendant in error, cited: Mo. Valley 
Ins. Co. v. Kittle, 1 McCrary, 234. Dow v. Updike, 11 
Neb., 95. , 


Coss, J. 


This action was brought ona promissory note, of which 
the following is a copy: ; 

“$100.00. “ BEATRICE, NEs., June 27, 1878. 

“On or before the first day of January, 1880, we prom- 
ise to pay to the order of P. Weyrich & Co., one hundred 
dollars, with interest at ten per cent from date until ma- 
turity, value received; and if not paid at maturity, the 
principal to draw interest at twenty-four per cent per an- 
num from maturity until paid as compensation and dama- 
ges for non-payment thereof.” Signed by defendants. 

Defendants answered, setting up usury as a defense. 
A trial was had to the court, a jury being waived, who 
found for and rendered judgment in favor of the plain- 
tiff, in the sum of one hundred dollars, and adjudged the 
costs against the plaintiffs. Plaintiffs bring the cause to 
this court on error. 

No testimony outside of the note itself was offered by 
either party, so the question is fairly presented—is the 
contract, as evidenced by the note, an usurious one? 

The provisions of the statute applicable to the question 
are as follows: 

Chap. 34, General Statutes, sec. 1. Any rate of inter- 
est which may be agreed upon, not exceeding twelve dol- 
lars per year upon one hundred dollars, shall be valid 
upon any loan or forbearance of money. * * * 

Sec. 5. Ifa greater rate of interest than is hereinbe- 
fore allowed shall be contracted for, or received or reserved, 
the contract shall not therefore be void; but if in any 

30 
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action on such contract proof be made that illegal interest 
has been directly or indirectly contracted for, or taken, or 
reserved, the plaintiff shall only recover the principal, and 
the defendant shall recover costs. * * * 

Were the question an open one, to be decided upon rea- 
son unaided by authorities, the writer would probably be 
of opinion that the agreement to pay twenty-four per eant 
interest after maturity renders the contract usurious. But 
the question is uot an open one, it having been often treated 
of by text writers of undoubted authority, and decided by 
the highest courts of England from the time of James the 
first, and by the supreme courts of several of our sister 
states, and in no case which has come to my knowledge 
has such a stipulation been he'd to taint the contract with 
usury. Parsons in his work on Notes and Bills, vol 2, p. 
413, says: “So if the borrower agrees to pay the sum bor- 
rowed at a time certain, or on demand, with lawful interest, 
and if he fail to do so, so much more by way of penalty, 
even if it be called extra interest, this is not such usury as 
would affect the contract, because the borrower has a right 
to pay the principal and avoid the penalty. We should 
say, however, that if he did not pay the principal, nothing 
more than that with lawful interest could be recovered 
from him.” Ina note to the above paragraph the author 
cites numerou3 cases, English and American, in which the 
law of the text is fully sustained. See also Tyler on Usury, 
pp. 204 to 217, and the numerous authorities there cited. 
Taking the law, then, as it seems to be settled, the plaiti- 
tiffs were entitled toa judgment for the face of the note, 
with interest thereon at the rate of ten per cent per annum 
and costs of suit. 

The judgment of the district court is reversed, and the 
cause is remanded for further proceedings in accordance 
with law. , 


REVERSED AND REMANDED. 
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Wiuiiam H. HAWLEY, PLAINTIFF IN ERROR, V. THOMAS 
ROBESON, DEFENDANT IN ERROR. ; 


1. Practice in Supreme Court: BILL oF excePrions. Upon 
a hearing in this court in u case originating before a justice of 
the peace, and taken to the district court by petition in error, 
an objection as to the sufficiency of the bill of exceptions taken 
before the justice, not made in the district court, but raised for 
the first time in this court, will not be considered. 


2. Forcible Entry and Detention: wNoricz To quit. The 
statutory notice to leave the premises required to be given in 
an action of forcible entry [detention] against a tenant holding 
over his term, may be served as well before as xfter the expira- 
tion of the term. Leutzey v. Herchelrod/e, 20 Ohio State, 834. 


"3, Evidence. Where a paper is shown to have been destroyed, 
it ig not necessary to prove that it has been searched for as a 
foundation for the introduction of parol testimony of its con- 
‘tents. 


Error to the district court for Dodge county. Tried 
below before GEorGE W. Post, J. 


C. Hollenbeck and J. E. Frick, for plaintiff in error. 


Demand must be made after expiration of lease, and! 
while the tenant holds unlawfully. Prickett v. Riller, 16 
Tll., 96. Doran v. Gillespe, 54 Tl., 366. Clasp v. Paine, 
18 Maine, 264. Smith v. Rowe, 31 Maine, 212. The 
parol evidence of’ contents of notice to quit was inadmis- 
sible. 1 Greenleaf, § 558. 


Wiliam Marshall, for defendant in error, cited: Max- 
well’s Justice, 249. Swan’s Justice, 249. Leutzey v. Her- 
chelrode, 20 Ohio State, 434. Cases cited by plaintiff are 
inapplicable, being rendered under statutes different from 
ours. Secor v. Pertana, 49 Ill., 525. Preble v. Hay, 32 
Maine, 456. : 
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Coss, J. 7 


This is an action of unlawful detention tried before a 
justice of the peace of Dodge county. Judgment was ren- 
dered for the plaintiff. The cause swas thereupon taken to 
the district court on error, where the judgment of the jus- 
tice was affirmed, and the defendant brings the cause to 
this court on error. 

The plaintiff (defendant in error) moved in this court to 
strike the bill of exceptions from the files, and assigned 
sundry grounds for such motion. Ido not think that it 
would ‘be conducive to a correct practice to examine these 
grounds on their merits. It does not appear that any ex- 
ception was taken to the bill of exceptions in the district 
court. The case is brought here for a review of the rul- 
ings and judgment of the district court, in which it is al- 
leged there is error. While it is unnecessary to say here— 
and it is not said that this court will in no case consider ob- 
jections or points not raised in the court immediately below 
—yet it may be safely said that no technical point, or one 
involving mere matter of form, will be considered by this 
court when raised here for the first time. The objections 
to the bill of exceptions that it was not sealed by the jus- 
tice, that it was not entered at large upon the docket of the 
justice, and that the justice did not certify to its correct- 
ness, are entirely technical, and, not having been raised in 
the district court, cannot be heard here. 

It appears from the record that the defendant in error 
by parol lease let to the plaintiff in error a house and Jot 
for the term of one year, commencing on the 12th day of 
April, 1880, and ending the 12th day of April, 1881. 
On the 4th day of April, 1881, defendant in crror served 
on the plaintiff in error the usual statutory notice to quit, 
and on the 14th day of the same month commenced the 
action. 

This presents the question whether the notice provided 
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for in section 1022 of the code may be served on a tenant 
before the end of his term, and while his lease is in full 
force, and rents paid and all conditions fulfilled. The 
statute, sec. 1022, p. 648, Comp. Stat., requires as a necessary 
condition precedent to the commencement of an action for 
the forcible entry and detention of property, or for its for- 
cible detention only, that the party desiring to commence 
such action “ notify the adverse party to leave the prem- 
ises * * * which notice shall be served at least three 
days before the commencement of the action.” This pro- 
vision of our statute with many others was adopted from 
the statutes of Ohio. The supreme court of that state has 
passed upon the point precisely as raised and presented 
here, and upon quite similar reasoning of counsel. That 
court, in the case of Leutzey v. Herchelrode, 20 Ohio S., 
334, cited by both parties in this case, held that the notice 
served May 31—the lease under which the defendant held 
not expiring until June 30—was sufficient.. We see no suf- 
ficient reason why we should not follow that case as well to 
its conclusion as in the brevity of its statements. 

The second point raised by the brief of the plaintiff in 
error is, that the court erred iu permitting plaintiff below 
to show by parol the contents of the written notice to quit 
by defendant in error, on plaintiff in error. It appears 
by the bill of exceptions that the first witness introduced 
upou the trial was the defendant (plaintiff in error) who 
was sworn on the part of the plaintiff, and testified as fol- 
lows: “I am defendant in this action. The plaintiff 
served a notice upon me; the notice was in writing. I 
have not the notice with me; I tore it up. My recollection 
is that when plaintiff served the notice on me, I told him 

‘Tommy,’ meaning plaintiff, ‘this don’t amount to any- 
thing,’ and I tore it up and threw the pieces on the floor 
before this suit was commenced.” Thereupon the plaintiff 
was sworn and testified as follows: “I am the plaintiff. 
I served notice on the defendant. I have not the original 
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notice or copy of it.” Plaintiff’s counsel then asked ; 
“What did that notice contain?” The defendant objected, 
among other things, that no proper foundation had been 
laid, etc., but the objection was overruled by the justice, 
and the witness answered: “The notice was in writing and 
signed by me. It described the premises ‘the same as in 
the complaint. The notice was the ordinary three days 
notice. It said he was to quit on or before the 12th day 
of April.” On his cross-examination witness answered : 
“IT gave him the usual notice to quit. Judge Ghost wrote 
it out of the statute; it wasin the usual form. It was the 
usual three days notice.” 

From the above it is evident that instead of serving the 
notice by copy, the plaintiff delivered the original to the 
defendant, who immediately destroyed it, so that at the 
time of the trial, neither the original notice nor any copy of 
it was in existence. Hence there was no reason for re- 
quiring the plaintiff to testify as to an exhaustive search 
for the original paper before allowing him to testify as to its 
contents. ‘True, the notice was never served as required by 
law, but the defendant having received, read, and destroyed 
it, was chargeable with a knowledge of its contents the 
same as though it had been properly served. 

The judgment of the district vourt is affirmed. 


JUDGMENT AFFIRMED, 
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State, ex rel. Squires, y. Wallichs. 


THE STATE oF NEBRASKA, EX REL. WILLIAM P. Squires, 
v. Joon Watticus, AUDITOR OF PuBLIC ACCOUNTS. 


1. Legislature: cLERKS To COMMITTEES. There is no law in 
this state authorizing a standing committee of either house of 
the legislature to employ a clerk, therefore a voucher for services 
80 rendered, duly signed by the officers of the senate, will not 
authorize the auditor to draw his warrant for the amount so 
certified. 


2. 


A clerk rendering services to two committees 
is not entitled to double compensation therefor. 


ORIGINAL application for mandamus. 

Brown & Ryan Brothers, for the relator. 

Isaac Powers, Jr., Attorney-General, for the respondent. 
MaxweE Lt, J. 


This is an application for a writ of mandamus to com- 
pel the state auditor to draw his warrant in favor of the 
relator upon the following voucher: 

“Legislative Voucher, 18th Session. 

“The State of Nebraska, 

“To W. P. Squires, Dr. 
“For services as clerk judiciary from 2d day of Jan. to 

27th day of Feb., 1883. 

“61 days, at $3 per day.....-..esseeeee svtarevesseseeeGla OO 
“Mileage 100 miles, at 10 cents per mile............ 10 00 


ON Otal eee cece sees seaesivevese sesecsceeseeess-9193 00 
“Deduct and drawd......s.sesesesees cede nduaaeNsayes 60 00 
“Balance due .ssccsesssccccceseceseee sesseceee D133 00 


“T hereby certify that the above account is correct and 
just. 
“(Signed ) ALFRED W. AGEE, 
“ Attest: President of the Senate. 
“Gero. L. Brown, 
“Secretary of the Senate.” 
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Upon presentation of the voucher to the defendant, he 
refused to recognize the right of the relator to compensation 
thereon because he had already drawn the sum of $243 as 
clerk of the conimittee on privileges and elections for the 
same time for which he.rendered services as clerk of the 
judiciary committee. It is admitted that the relator was 
employed under a resolution of the senate authorizing each 
committee thereof to employ such clerks as it deemed nec- 
essary for the transaction of its business, and that the re- 
lator served for the time stated under such employment. 
Did the committee thus have authority to employ clerks? 

Sec. 4, Art. ITI. of the constitution, reads as follows: 
“The terms of office of members of the legislature shall be 
two years, and they shall each receive for their services three 
dollars for each day’s attendance during the session, and 
ten cents for every mile they shall travel in going to and 
returning from the place of meeting of the legislature on 
the most usual route: Provided, however, That they shall 
not receive pay for more than forty days at any one ses- 
sion; and neither members of the legislature nor employees 
shall receive any pay or perquisites other than their per 
diem and mileage.” 

Sec. 2 of chapter 48 of the Compiled Statutes, is as fol- 
lows: “ That the officers and employees of the senate shall- 
consist of a president, secretary, assistant secretary, ser- 
geant-at-arms, doorkeeper, eurolling clerk, engrossing clerk, 
chaplain, and one page.” 

Sec. 12 provides that: “The officers and employees of 
the house of representatives shall consist of a speaker, chief 
clerk, assistant clerk, sergeant-at-arms, doorkeeper, enroll- 
ing clerk, engrossing clerk, chaplain, and two pages.” 

Section 13 provides that: “ There shall be paid to each 
of the several officers and employees named in this act, for 
the official services rendered by them under the provisions 
of this act, the following sums and no more: The president 
of the senate and speaker of the house of representatives 


JULY TERM, 1883. 441, 


State, ex rel. Squires, v. Wallichs. 


shall each be entitled to receive the sum of three dollars 
per day; the secretary and chief clerk, the sum of four dol- 
lars per day; the assistant clerks, the sum of four dollars 
per day; the sergeant-at-arms, the sum of three dollars per. 
day; the doorkeeper, the sum of three dollars per day; the 
chaplains, the sum of three dollars per day ; and the pages, 
the sum of one dollar and fifty cents per day; enrolling 
and engrossing clerks, three dollars per day.” 

Section 14 provides that: “It shall be the duty of the | 
president of the senate and speaker of the house of repre- 
sentatives to preside over their respective houses, to keep 
and maintain order during the sessions thereof, and to do 
and perform the duties devolving on them by general par- 
liamentary usage and the rules adopted by the two houses. 
It shall be the duty of the chief clerk of the house of rep- 
resentatives and the secretary of the senate to attend the 
sessions of the respective houses, to call the rolls, read the 
journals, bills, memorials, resolutions, petitions, and all 
other papers or documents necessary to be read in either 
house, to keep a correct journal of the proceedings in each 
house, and to do and perform snch other duties as may be 
imposed upon them by the two houses, or either of them. 
The assistant clerk and assistant secretary shall be under 
the control and direction of the chief clerk and secretary 
respectively, and shall assist them in the proper discharge 
of their duties, and shall do and perform such other ser- 
vices as may be directed by the two houses or either of 
them. It shall be the duty of the sergeant-at-arms to en- 
force the attendance of absent members, when directed 
properly so to do, to arrest all members or other persons 
when lawfully authorized so to do, to keep and preserve 
order during the session of each house, to convey to the 
post-office the mail matter. for the said members, and to re- 
ceive from the said office the mail matter for the said mem- 
bers, and to deliver the same to them on each morning of 
the s®&sion; to obey and enforce the orders of the presiding 
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officers, and to do and perform such other duties as may be 
enjoined on them by law and the respective houses. It 
shall be the duty of the doorkeepers to prepare and keep 
in order the senate chamber and hall of the house, includ- 
ing cleaning and warming the same; to attend to and keep 
closed the door and bar of the respective houses, unless 
otherwise directed by the presiding officers thereof; and to 
do and perform such other duties as may be enjoined on 
them by either house. It shall be the duty of the engruss- 
ing clerk to correctly engross such bills as may be required 
to be engrossed by the committee on engrossed and enrolled 
bills, and to perform such other duties as may be required 
by either house. It shall be the duty of the enrolling 
clerk to correctly and neatly enroll all such bills as may be 
placed in his hands therefor, and to perform such other du- 
ties as may be enjoined on him by either house. It shall 
be the duty of the chaplains to open the sessions of each 
house with prayer, and to perform such other duties as may 
be imposed upon them. And it shall be the duty of the - 
pages to act under and as directed by the presiding officers 
of the respective houses. It shall also be the duty of the 
sergeant-at-arms to procure a national flag and to place the 
same on the top of the capitol building, there to be kept 
during the time each or either of the two houses shall be 
in session, and after the adjournment of the two houses the 
said flag shall be taken down and kept down until the 
opening of the session of one of the two houses.” 

It will be seen that the constitution and statute fix the 
number of officers and employees of the legislature and 
provide what their duties shall be and the amount of com- 
pensation. It will not be claimed that without any ad- 
ditional legislation either house can employ clerks of com- 
mittees and direct their payment’out of the public treasury. 
The legislature, although the law making power, is itself 
regulated and controlled by law. Therefore, if additional 
employees are desired, the law must be so framed 4s to 
authorize their employment. 
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But it is said that such authority is found in section 2, 

chapter 101 of the 18th session laws, 1883, which is as 
follows: “The auditor of public accounts is hereby 

authorized and required, upon presentation of the certificate 
of the lieutenant-governor or speaker of the house of 
representatives, stating that the party mentioned in said 
certificate is entitled to compensation as per diem and mile- 
age to the amount allowed by law, to draw his warrant on 
the general fund for the amount so certified to be due; 
provided, the said amount as certified shall, after examina- 
tion and adjustment by the auditor of public accounts, and 
approval thereof by the secretary of state, be found to be 
correct.” 

It is claimed on the part of the relator that the section 
above quoted excepts from review by the auditor all claims 
expressly required by law to be audited and settled by 
other officers and persons, and that as the officers of the 
senate have certified to the correctness of the account, the 
approval of the auditor is merely formal. 

Sec, 22, Art. III. of the constitution provides that: “No 

_ allowance shall be made for the incidental expenses of 

any state officer, except the same be made by general ap- 
propriation, and upon an account specifying each item. 
No money shall be drawu from the treasury except in 
pursuance of a specific appropriation made by law, and 
on the presentation of a warrant issued by the auditor 
thereon, and no mouey shiall be diverted from any appro- 
priation made for any purpose, or taken from any fund 
whatever, either by joint or separate resolution. The 
auditor shall, within sixty days after the adjournment of 
each session of the legislature, prepare aud publish a full 
statement of all moneys expended at such session, specify- 
ing the amount of each item, and to whom and for what 
paid.” 

Section 9 provides that bills making appropriations for 
the pay of all members and officers of the legislature, and 
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for the salaries of the officers of the government, shall con- 
tain no other provision. 

Section 9, Art. [X., requires the legislature to provide that _ 
all claims upon the treasury shall be examined and adjusted 
by the auditor and approved by the secretary of state. 
Construing these provisions together, it is very clear that 
the voucher of the officers of the senate will not authorize 
the auditor to draw a warrant in favor of a party unless 
the claim is authorized by law. Thus, the compensation 
of members is fixed at $3 per day. Now suppose the 
legislature made an appropriation for the payment of arti- 
cles to be donated to the members in addition to the compen- 
sation provided for in the constitution, could the auditor be 
compelled to draw his warrant for the articles so donated? 
That he could not will readily be seen, because by the act 
of drawing his warrant he in effect certifies that the claim 
- is authorized by law. The law imposes upon him the duty 
of examining claims and makes him responsible for war- 
rants improperly drawn, and in cases of doubt he should 
refuse to act unless the claim is adjudged valid. 

In the case under consideration, he properly refused to 
draw the warrant sought, as, even if the claim is valid, the 
relator has already drawn $248 as clerk of another com- 
mittee for services rendered during the same time that the 
alleged services in this case were rendered. These services, 
whatever they were, were supposed to be rendered to the 
state and not to the committee, and the state has already 
more than paid the relator for the same. There is no 
statute fixing the pay of clerks of committees or author- 
izing them to receive three dollars or any sum per day. 
The act approved Jan. 26th, 1883, “To provide for the 
payment of officers, members, and employees of the 18th 
session of the legislature,” merely authorizes the payment 
of such employees whose compensation is fixed by law. 
The certificate of the presiding officer. of either house 
stating that the party mentioned “is entitled to compensa- 
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tion as per diem-and mileage to the amount allowed by 
law,” does not authorize the auditor to draw a warrant for 
any sum whatever, unless the statute has fixed the amount 
of such compensation, which in the case under considera- 
tion it is clear had not been done. 

A person accepting an election to either house of the 
legislature impliedly pledges himself to devote his time 
and services during the session to the interests of the state. 
The duties are of such a nature that they cannot be per- 
formed by proxy. The members are chosen because of 
their supposed fitness for the position and their knowledge 
of the wants of the people of the state, and are sup- 
posed to represent their views in the passage of bills. 
These services must be personally performed by the mem- 
bers; and clerks of standing committees of the legislature ~ 
are unknown to our law. And until such law is enacted 
there is no authority either to employ such clerks, or to 
pay for their services. It follows that the writ must be 
denied and the proceedings dismissed. 


JUDGMENT ACCORDINGLY. 


WiuuiaM J. WELIs AnD L. G. CuMMINS, PLAINTIFFS 
IN ERROR, Vv. Gis TURNER AND AvuGusTus SMITH; 
DEFENDANTS IN ERROR. 


1. Justice of Peace: BILL OF PARTICULARS. Where a prom- 
issory note was left with a justice of the peace who copied the 
same into his docket and issued stmmons thereon, Held, A 
sufficient bill of particulars. . 


2 


JUDGMENTS. A justice of the peace having in his pos- 
session the evidence of indebtedness upon which the action is 
brought may render judgment on such evidence of indebtedness 
in the absence of any of the parties. 
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ERROR WI.HOUT PREJUDICE. A justice must 
walt one hour after the time set for trial before rendering judg- 
ment against a defendant by default; but if he render judgment 
before the expiration of the hour, and the defendant does not 
thereafter appear, and it is apparent that there is no defense to 
the action, it is error without prejudice. 


4. Summons: SERVICE. Where two defendants were served 
with summons separately, Held, Tnat the words “ with all the en- 
dorsements thereon,’’ although appearing but once in the return 
of the officer, applied to both copies of the summons. 


Error to the district court of York County. Tried 
below before Geo. W. Post, J. 


Sedgwick & Power, for plaintiffs in error. 


Hale & Conner, for defendants in error. 


‘Maxwe Lt, J. 


This action was commenced before a justice of the peace 
upon a promissory note. The justice copied the note into 
his docket as a bill of particulars and issued summons 
thereon, returnable April 22, 1881, at-10 o’clock a m. The 
summons was served on the defendants in the justice court 
(plaintiffs in error), At the time set for the trial none of 
the parties plaintiff or defendant appeared, but the justice 
having: the note in his possession and no defense being 
made to the same, he proceeded to render judgment thereon. 

In this it is claimed there is error. A justice having in 
his possession the evidence of indebtedness upon which 
suit is brought may, after waiting one hour after the time 
set for the hearing of a cause, proceed with the trial in the 
absence of the plaintiff. The statute provides that the . 
justice shall wait one hour after the time set for the trial 
before proceeding therewith. And thisshould be done in all 
cases in order that defendants may have an opportunity to 
make their defense. But if there is no defense to an action, 
the fact that judgment was rendered before, the expiration 


JULY TERM, 1883. 447 


Wells v. Turner. 


of the hour will be error without prejudice. If the de- 
fendants below had appeared within one hour after the 
time stated in the summons and asked to make their 
defense, and thé justice had refused to permit them to do 
so, the judgment would have been erroneous. Butas there 
was no such request and apparently no defense they were 
not prejudiced. 

Some objection was made to the service of the susimons. 

The return is as follows : 

“StaTe oF NEBRASKA, 
“YORK COUNTY, \ss. 

“Received this summons on the 14th day of April, 1881, 
and I hereby certify that on the 16th day of April, 1881, 
I served the within writ of summons on the within named 
L. G. Cummins by leaving a copy thereof at his. usual 
place of residence. W. J. Wells, delivering to him a true 
and certified copy of same with all endorsements thereon. ” 

“J. P. MILuer, Sherif. 
“By W. W. Saurett, Deputy.” 

The words “with all the endorsements thereon,” were 
evidently intended to apply to the copy of each defendant. 
There is no claim that the copy served upon Cummins was 
not properly endorsed. But even if this return was de- 
fective, it would not avail the plaintiffs in error, because 
an amended return was afterwards made which fully mects 
their objections. It is clear that justice has been done and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 
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Louisa D&GERING, PLAINTIFF IN ERROR, V. SABINA 
Fick AND JOSEPH FLICK, DEFENDANTS IN ERROR. 


Replevin: FINDING: JUDGMENT. Inan action of replevin, where 
the goods had been delivered to the plaintiff, the justice before 
whom the case was tried made a finding as follows: ‘'I do find 
for the plaintiff and against the defendants for the goods and for 
all the costs of this action by her expended.” Held, Sufficient 
to sustain a judgment in favor of the plaintiff. 


ERRor to the district court for Adams county. Tried 
below before Morris, J. . 


Batty & Ragan, for plaintiff in error. 
Tanner & Capps, for defendants in error. 
MAXWELL, J. 


In January, 1883, the plaintiff brought an action of re- 
plevin against the defendants before a justice of the peace of 
Adams county, to recover certain wearing apparel. The 
property was taken on the order of replevin, and delivered 
to the plaintiff upon her giving the undertaking required 
by law. On the trial of the cause the justice made the fol- 
lowing finding and judgment: “TI do find for the plaintiff 
and against the defendants for the goods and for all the 
costs of this action by her expended. Wherefore it is hv 
me considered and adjudged that the plaintiff do have and 
recover from the defendants the peaceful possession of the 
yoods here in controversy, together with all the costs of 
this action herein expended by plaintiff and taxed at $8.10, 
and she have execution hereon.” The case was taken on 
error to the district court, the errors assigned being that 
the finding would not sustain the judgment. The district 
court reversed the judgment of the justice and held the case 
for trial. -The plaintiff brings the case into this court by 
petition in error. 
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Sec. 1042 of the code provides that: “In all cases, when 
the property has been delivered to the plaintiff, where the 
jury shall find for the plaintiff, on trial, or on inquiry of 
damages, they shall assess adequate damages to the plain- 
tiff for the illegal detention of property, for which, with 
costs of suit, the justice shall render judgmient against the 
defendant.” : 

The finding in this case is informal but it is not void. 
Properly the finding should have been that he found the 
right of property and right of possession thereof at the 
commencement of the action in the plaintiff, and then have 
assessed the damages. But liberally construed the finding 
amounts to that. It is equivalent to finding the issues in 
favor of the plaintiff—in other words, a general finding that 
the cause of action is sustained. This includes the right 
to the immediate possession of the property, and where the 
ownership is put in issue, the title also. This court will 
construe proceedings of a justice of the peace very liberally 
in all matters of mere form; nor will a purely technical 
objection be sufficient cause for reversal unless the person 
complaining of the error has suffered injury thereby. It 
is the policy of the law to encourage trials upon the merits 
in order that justice may be administered, and he that re- 
lies upon purely technical grounds for the reversal of a 
case must show that he has sustained injury by the alleged 
errors. No prejudice is shown in this case, the court there- 
fore erred in reversing it. The judgment of the district 
court is reversed, and that of the justice reinstated. 


JUDGMENT ACCORD.NGLY. 
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JENNIE DrGERING, PLAINTIFF IN ERROR, V. SABINA 
Fick anp JosepH FLICK, DEFENDANTS IN ERROR. 


Replevin: FINDING: JuDGMENT. A finding that the plaintiff 
had possession of the property at the commencement of the ac- 
tion will not sustain a judgment of replevin against a defendant 
for wrongfully detaining it. 


Error to the district court for Adams county. Tried 
below before Morris, J. 


Batty & Ragan, for. plaintiff in error. 
Tanner & Capps, for defendants in error. 
MAXWELL, Bs 


In January, 1883, the plaintiff commenced an action of 
replevin against the defendants before a justice of the peace 
to recover the possession of certain articles which it is al- 
leged the defendants wrongfully detained. The return of 
the officer shows that the property was taken under the 
writ and delivered to the plaintiff upon an undertaki»g be- 
ing given as required by law. On the trial of the cause a 
jury was waived, the cause being tried to the justice, who 
made the following findings: ‘TI do find that the posses- 
sion of the property here in controversy at the beginning 
of this action was in the plaintiff, and do so find and for 
costs of this action; wherefore it is by me considered and 
adjudged that the plaintiff do have peaceable possession of 
the property here in controversy from the defenda ts, to- 
gether with all her costs of this action herein expended, 
and taxed at $7.59, and do have execution hereon.” 

The case was taken on error to the district court, the 
errors assigned being: Ist, That the finding of the cour; 
is vague, uncertain, and indefinite, and cannot maintain 


JULY TERM, 1883. 451 


Degering v. Flick. 


the judgment of said court; 2d, That the court could not 
render judgment in favor of the plaintiff withont first find- 
ing that at the commencement of the action the plaintiff 
had the right of possession of the property; 3d, That the 
court should have found the ownership and also the right 
of possession. The district court reversed the judgment of 
the justice and he'd the case for trial. The plaintiff brings 
the case into this court by petition in error. 

The gist of the action of replevin is the unlawful deten- 
tion by the defendants of the plaintiff’s property. Hag- 
gard v. Wallen, 6 Neb., 271. Moore v. Kepner, 7 Id., 38. 
Ferrell v. Humphrey, 12 Ohio, 113. An action of replevin 
can only be niaintained against a defendant who is in pos- 
session of the goods when a demand is made or when the 
suit is commenced. Wells on Replevin, sec. 134 and cases 
cited in note I. The reason is, the action is brought to re- 
cover the possession of specific chattels which it is alleged 
are unlawfully detained. If the goods are not detained by 
the defendant he is not liable in that form of action; nor 
can the action be maintained by a plaintiff who at the time 
the action is brought is in possession of the goods. The 
justice in this case finds that the possession of the property 
in controversy at the commencement of the action was in 
the plaintiff. If this was so, the defendants could not be 
wrongfully detaining the same. It will be said that the 
intention of the justice was to find the righé of property in 
the plaintiff, and not that she had possession. But how 
are we to know that fact? None of the evidence is pre- 
served in the record, nor is there anything to show a mis- 
take in the entry. We mnst be governed by the record. 
A finding that the plaintiff had possession will not sustain 
a judgment in favor of the plaintiff. There is no error in 
the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 
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Tue Great WESTERN MANUFACTURING CoO., APPEL- 
LANT, V. JooN HUNTER ET AL, APPELLEES. 


Bill of Exceptions: ALLOWANCE oF. By theseventh clause of 
Sec. 311 of the code of civil procedure, where the parties in an 
action agree upon a bill of exceptions by a written stipulation 
attached thereto, the clerk of the court is authorized to settle 
and allow it, independently of whether the judge is either dis- 
qualified or unable to do so. 


Moriow to quash bill of exceptions. 
Groff & Moitgomery, for the motion. 
S. H. Sornberger, contra. 

Lakes, Cu. J. 


In this case a motion has been made to quash the bill of 
exceptions respecting the evidence and proceedings upon 
the trial. The ground of the motion is, that the bill was 
settled and allowed by the clerk of the court and not by 
the presiding judge. 

Still another reason was urged in argument by counsel, 
viz., that the allowance of the bill, even if the clerk .were 
authorized to make it, was too late. This point, however, 
is not included in the motion, and cannot now be consid- 
ered. 

It appears that the parties by their attorneys agreed 
upon the bill of exceptions, as to what it should contain, 
so that, under the statute, sec. 311 of the code of civil’ pro- 
cedure, the clerk had authority to act, even if the judge 
were at the time within the district and able to do so. 
Comp. Stat., 571. 

From the fact that affidavits have been filed respecting 
the ability of the judge to have acted in this matter—on 
the part of the plaintiff to show his absence from the dis- 


JULY TERM, 1883. 453 


Brown v. Edgerton, 


trict, and consequent inability to do so, and on the part of 
the defendant denying it—ave are led to infer that counsel 
have in a measure misapprehended the force of this provi- 
sion as to the authority of the clerk. The seventh clause 
of the section provides that: “In case of the death of the 
judge, or when it is shown by affidavit that the judge is 
prevented by sickness or absence from his district, as well 
as in casts where the parties interested shall agree upon the 
bill of exceptions (and shall have attached a written stipu- 
lation to that effect to the bill), it shall be the duty of the 
clerk to settle and sign the bill, in the same manner as the 
judge is by this act required to do.” From this it will be 
seen that “where the parties interested shall agree upon a 
bill of exceptions,” and attach thereto a written stipulation 
to that effect, the clerk is authorized to act, and may be re- 
quired to do so, independently of whether the judge is either 
disqualified or unable to do so. Such being the law gov- 
. erning this matter, the motion must be overruled. 


MoTIoN OVERRULED. 


LazAR BROWN, PLAINTIFF IN ERROR, V. C. W. EDGER- 
TON, DEFENDANT IN ERROR, 


Error: VACATION OF JUDGMENT: FINAL ORDER. Aun order of a 
district court vacating its own judgment- during the term at 
which it was rendered, is not a final order, and therefore is not 
reviewable by proceedings in error. 

Motion to dismiss case brought up from Douglas county. 


George W. Doane and Warren Switzler, for the motion. 


Thurston & Halland A. N. Ferguson, contra. 
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LAKE, Cu. J. 


The defendant in error moves the dismissal of this case 
for the reason that the order complained of is not “ final,” 
and therefore not a proper subject for proceedings in error. 

Of orders made by district courts only such are review- 
able in this manner as are by the code denominated “final.” 
Sec. 582. “An order affecting a substantial right in an 
action, when such order, in cffect, determines the action 
and prevents a judgment, * * * isa final order,” 
ete. Code, sec. 581. 

The order in question was one which, on motion of the 
defendant, vacated a judgment against him on default dur- 
ing the same term at which it was rendered, to enable him 
to make a defense to the action. It is very clear that such 
an order is not covered by the above description. It was 
in no sense final; it did not prevent, although its effect was 
doubtless to delay for awhile, the entry of a judgment. 

But, independently of the provisions of the code on th‘s 
subject, it is a ru'e generally recognized by appellate tri- 
bunals that courts possess an unlimited power over their 
own judgments and orders in respect to their vacation #nd 
modification until the close of the term at which they are 
rendered, and that their action in this particular is not re- 
viewable on appeal. Freemau on Judgmenis, sec. 90. 

And this power seems to have been fully recognized by 
she legislature in the enactment of the several provisions of 
the code relative to the review by courts of their own judg- 
ments and orders after the term at which they are ren- 
dered. Code of Civil Procedure, sec. 602, et seg. We 
think it will be conceded that, in practice, this power is 
quite as essential to the ends of' justice, if not much more 
so, during the continuance of the term as it is afterwards. 
This being so, it would hardly be reasonable to presume 
that the legislature would have formally given the power 
and provided for its exercise only after final adjournment, | 
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if it had been supposed that the court did not possess it 
during the continuance of the term. 


MOTION SUSTAINED. 


CHARLEs A, BALDWIN, PLAINTIFF IN ERROR, V. OscAR 
L. Foss, DEFENDANT IN ERROR. 


1. Error: FINAL ORDER. An order of a district court requiring 
an attorney in an action to pay money alleged to have been col- 
lected by him into court ‘‘ for the use of the plaintif * * * 
and in default that execution issue therefor,” isa final order 
and may be reviewed by proceedings in error. 


2. 


PRACTICE. The want of a bill of exceptions ora motion 
for a new trial is not sufficient to warrant a summary dismissal 
of proceedings in error. : 


3. Attorney. The right of an attorney to enter an appearance for 
a party in an action can be called in question only by the party 
himself. 


Moron to dismiss case brought up on error from Doug- 
ias county. 


G. IW. Shields, for the motion. 
Lake, Cu. J. 


The defendant in error moves the dismissal of this case, 
assigning therefor five several reasons, the first and princi- 
pal one of which is, that the order of the district court 
brought here for review was not “ final.” 

Referring to the record, we find that the order in ques- 
tion was made on motion of this defendant in error in a 
case wherein he was plaintiff and one Thomas Murry de- 
fendant, and several months after said case had been finally 
dismissed at his costs. There had also been a motion by 
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him for a vacation of the judgment of dismissal, which was 
denied. ‘The object of the former motion was to require 

~ Baldwin, then the attorney of Foss, to pay into court, for 
his use, certain money claimed to have been collected by 
him from Murry in settlement of that suit. 

The order complained of was, “that the said C. A. Bald- 
wil pay into this court by the first day of the next June term, 
for the use of said plaintiff, the sum of $30.50, and in de- 
fault that execution issue therefor.” It will be seen that 
it directs the payment, unconditionally, of a definite sum 
of moncy within a specified time, on pain of its enforce- 
ment by a general execution. It completely fixes the rights 
of the parties to it, leaving nothing whatever for the court 
to do further in that regard. Freeman on Judgments, § 
12. It was an order affecting a substantial right made in 
a special proceeding. Code of civil procedure, § 581. 
It was certainly a “final order,” as we understand that 
term. 

The second reason is, that there is no bill of exceptions; 
and the third, that no motion for a new trial was made. 
These two objections fall within the rule announced during 
the present term in the case of Hollenbeck v. Tarkington, 
ante p. 430, and are not sufficient to warrant a summary 
dismissal of proceedings in error. The right of the plain- 
tiff to a decision of the questions presented by the petition 
in error does not depend upon either a bill of exceptions 
or a motion for a uew trial. 

The fourth reason of the motion is, that the cause “has 
not been properly nor diligently prosecuted in this court.” 
And the fifth, that, “No summons in error has been issued 
or served herein.” These two objections are completely 
answered by the record, which shows that, “The issuing 
and service of a summons in error is waived by the defend- 
unt in error,” and his appearance entered by G. W. Am- 
hhrose, an attorney of this court, whose authority to act in 
the matter, although orally challenged by the attorney 
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now moving a dismissal, is not denied by Foss himself, by 
whom alone it can be called in question. 


Morion DENIED. 


Cuartss H. B. Rouss, PLAINTIFF IN ERROR, V. LUTHER 
R. WRIGHT ET AL., DEFENDANTS IN ERROR. 


1. Attachment: RIGHT TO ISSUE. An affidavit for attachment 
before a justice of the peace containing as a statement of the 
plaintiff’s cause of action, ‘‘that the said claim in said action is 
for damages in not delivering goods purchased,’’ does not show 
that the case is for a debt or demand arising upon contract, judg- 
ment, or decree, and does not authorize the issuance of an at- 
tachment against a foreign corporation or a non-resident of the 
state. 


2. Action against Justice of the Peace. Inanaction against 
a justice of the peace.for wrongfully issuing an attachment against 
a non-resident of the state, the bill of particulars in the attach- 
ment case, read as evidence to the jury, was, in substance, ‘‘To 
damages by delay in receiving goods bought of defendant, and 
for delay caused by wrong shipment.”? And the affidavit for 
attachment was also read in evidence, in which the plaintiff’s 
claim was stated as ‘‘for damages in not delivering goods pur 
chased.” Held, that an instruction to the jury that ‘‘ there is 
no evidence introduced tending to show that defendant Wright 
acted negligently, wantonly, and corruptly in issuing said order 
of attachment,’’ was erroneous. : 


THIs was an action brought in the district court of Doug- 
las county against Wright, as a justice of the peace, and the 
sureties on his official bond, for the wrongful issuance of 
an attachment. Judgment below in favor of defendants, 
before NEVILLE, J., and cause brought here for review on 
a petition in error. 


Warren Switzler and Charles R. Redick, for plaintiff in 


error. 
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1. The justice is liable where he acts beyond the limit 
of jurisdiction given him by law, either as regards the sub- 
ject matter, person, or mode of proceeding. Cooley on 
Torts, 417. Swan’s Justice, 10, 20. Hilliard on Torts, 
185. Addison, 966. Little v. Moore, 4 N. J. Law, 74. 
Hall v. Rogers, 2 Blackf., 429. Truesdell v. Combs, 4 
Gray, 83. Adkins v. Brewer, 3 Cow., 208. : 

2. Justice has no power to issue an attachment on a 
claim for unliquidated damages. Civil code, § 198. Drake, 
§§ 14, 15, 17. Handy v. Brong, 4 Neb., 60. Ellist wv. 
Jackson, 3 Wis., 649.  Strock v. Little, 45 Pen. State, 
416. McKean v. Turner, 45 N. H., 203. 

3. Bond is conditioned for “faithful performance of 
duties.” Gen. Stat., 99. 

4. In determining whether the claim is one for breach 
of contract and for an ascertained amount, or whether for 
unliquidated damages, the bill of particulars in the attach- 
ment case, the affidavit, and defendant Wright’s knowledge 
of the facts should be taken together. 


Simeon Bloom and W. J. Connell, for defendants in 
error. 


This is not an action on an attachment bond for the 
wrongful issue of an attachment. The cases cited by 
plaintiff’s counsel upon this branch of the subject as pre- 
sented by them are therefore not applicable to the consid- 
eration of the matter herein involved. The attachment 
issued in this case could be sustained if a contesc had arisen 
upon motion to vacate and dissolve the same. Foundery 
v. Hovey, 21 Pick., 455. Lenox v. Howland, 3 Caines, 
323. In re Marty, 3 Barbour, 229. Jones v. Buzzard, 2 
Arkansas, 415. Bausman v. Smith, 2 Indiana,374. Roe- 
lofson v. Hater, 3 Michigan, 277. Humphreys v. Mathews, 
11 Illinois,471. Certainly when the highest courts in the 
land have entertained diverse views on this proposition, a 
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Mere justice of the peace, not required under the law to be 
trained and educated in legal knowledge, should not be 
subjected to a liability on his bond for what, at the most, 
can be regarded only as a doubtful error of judgment. 
The affidavit in attachment is the basis for issuance of the 
writ. If sufficient appear upon the face of the affidavit to 
constitute a prima facie compliance with the statute, then 
no right of action arises against the justice on his official 
bond. The authorities cited by plaintiff are not applica- 
ble. 


Corn, J. 


In its third instruction the court informed the jury 
“that the claim upon which the attachment was based 
was one arising upon contract, and that the affidavit filed 
in said Wright’s court upon which said order of attachment 
was based, gave said Wright jurisdiction to issue said or 
der.” 

The following is a copy of the bill of particulars referred 
to as “the claim upon which the attachment was based.” 
“Tsaac Levy vs. C. H. B. Rouss. ae justice court of Lu- 
Bill of particulars. . ther R. Wright. 

Plaintiff’s claim. 

“To damages by delay in receiving goods bought of C. 
H. B. Rouss, and for delay caused by wrong shipment, 
sixty dollars.” 

And the following’ is a copy of the substantial part of 
the affidavit: 

“Tsaxe Levy being first duly sworn, deposes and says 
that he is the, plaintiff in the above entitled action, and that 
the claim in said action is for damages in not delivering 
goods purchased, that the said claim is just, and this affiant 
believes that said plaintiff ought to recover the sum of $60 
thereon. Affiant further says that the said defendant is a 
non-resident of the state of Nebraska.” 
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The clause of the siatute especially applicable to the case 
is in the following words: ‘When the defendant is a for- 
eign corporation or a non-resident of the state, the attach. 
ment shall not be granted unless the claim is for a debt or 
demand arising upon contract, judgment, or decree.” Code, 
§ 198. The defendant in. the attachment case being a 
non-resident of this state the jurisdiction or right or the 
part of the justice of the peace to proceed against him 
depended upon two facts, the absence of either one of 
which would render the proceeding illegal. 1. The de- 
fendant must have property in this state within the juris- 
diction of the court, which must have been seized or levied 
upon by the officers of the court, otherwise no constructive 
service, by publication or otherwise, would be sufficient to 
give the court jurisdiction in the case. 2. The claim 
must have been “for a debt or demand arising upon con- 
tract, judgment, or decree,” otherwise no attachment can be 
granted to give a justice jurisdiction by any character of 
service. ~ 

It is not denied that the plaintiff in this suit (defendant 
in the said attachment suit) was a non-resident of this state, 
nor that he had property in this state within the jurisdic- 
tion of the said justice. The case must therefore turn upon 
the question, Was the claim for a debt or demand arising 
upon contract, judgment, or decree? 

The words “contract,” “judgment,” or “decree,” are 
neither of them used, either in the bill of particulars or the 
affidavit for attachment, nor do I think that any equivalent 
language is used. “To damages by delay in receiving 
goods bought of C. H. B. Rouss and for delay caused by 
wrong shipment * * ” is the language of the bill 
of particulars, and “for damages in not delivering goods 
purchased,” is that of the affidavit. As I understand this 
langnage, it not only fails to charge a breach of contract, 
but does in effect charge a tort. But the court, when de- 
livering its charge to the jury, had before it the whole tes- 
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timony in the case; and while it is not claimed that the jus- 
tice may look elsewhere than to the statement of the plain- 
tiff’s claim, as contained in his affidavit for the attachment, 
for the grounds of his jurisdiction, yet, if upon the evidence 
in the case it appeared that the plaintiff’s claim was for a 
debt or demand founded on contract, judgment, or decree, 
a court would hesitate to hold a want of jurisdiction on ac. 
count of a faulty bill of particulars and affidavit. But an 
examination of the bill of exceptions fails to show that there 
was any pretense of contract between the plaintiff and de- 
fendant in said action out of which any cause of action 
could have arisen, but on the contrary shows the said 
parties to have been utter strangers to each other. I reach 
the conclusion therefore that the court erred in giving its 
third instruction to the jury. 

The court also gave to the jury as its fourth instruction, 
the following: “4. You .are instructed that thére is 
no evidence introduced tending to show that defendant 
Wright acted negligently, wantonly, and corruptly in issu- 
ing said order of attachment.” 

In this instruction I think there is error. While I do 
not say that there is any evidence tending to show that the 
said justice (defendant) acted corruptly, nor I might say 
wantonly, in issuing said attachment, the papers themselves 
contain plain evidence of negligence in the issue of said at- 
tachment, and if by his negligence the defendant issued the 
attachment in a case prohibited by statute, it needs not that 
he should have done it corruptly.or even wantonly to ren- 
- der him liable for the damages caused thereby. 

Proceeding by attachment is a harsh remedy given by 
statute in certain specified cases. By its means, the private 
property of an alleged debtor may in such cases be seized 
in advance of a judgment or trial and held to abide the re- 
sult of a suit. The law has thus invested certain officers 
with the power to issue a writ, authorizing the seizure and 
holding of one man’s property ‘for an indefinite time to 
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answer to the unproved claim of another. But it has lim- 
ited the exercise of this power to certain clearly defined 
cases. While these officers confine themselves to these 
cases the law protects them even against their own mis- 
takes and errors of judgment, but when they step outside 
of the circle of duty thus drawn by the letter of the stat- 
ute, they must answer in damages to such individuals as 
nicy suffer from such unauthorized act. “ Every judicial 
officer,” says Cooley in his work on Torts, p. 416, “whether 
the grade be high or low, must take care before acting to 
inform himself whether the circumstances justify his exer- 
cise of thejudicial function * *° * The officer is to 
judve in.the cases in which the law has empowered him to 
act, and in respect to persons lawfully brought before him; 
but he is not judge when he assumes to decide cases of a 
class which the law withholds from his cognizance, or cases 
betwoen persons who are not gither actually or construc- 
tively before him for the purpose * * * ” 

It is not deemed necessary here to enter into a vindica- - 
tion of the law, or a defence of the decisions from the 
charge of inconsistency, in holding officers of inferior courts 
and tribunals responsible for certain acts, done under color 
of law, while those of the higher courts are rel!eved of such 
responsibility. Such charge, when occasion may arise for 
its examination, will be found to be without substantial 
foundation. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED. 
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THE Burrineton & Missourt River RarLRoap Com- 
PANY IN NEBRASKA AND THE Lincotn & Norta- 
WESTERN RAILROAD COMPANY, PLAINTIFFS IN ER- 
ROR, V. WINFIELD S. BEEBE, DEFENDANT IN ERROR. 


1. Railroads: -DAMAGE To TIMBER BY FIRE: OWNERSHIP OF 
LAND. In an action in the nature of an action on the cuse tor the 
negligent use of a locomotive engine by the servants of the de- 
fendants by reason of which the timber land of plaintiff was 
damaged by fire, the plaintiff alleged ownership of the timber 
land, which was denied by the defendant. Held, That proof that 
plaintiff had been in the possession of the premises for a number 
of years next before and at the time of the injury was sufficient 
evidence of title prima fucie. 


2. Competency of Juror.: The whole of the examination, and 
all of the answers of a juror upon such examination, as to his 
competency to serve as a juror in a given case, should be consid- 
ered together, and if upon such consideration he seems to be 
competent his challenge for cause by one of the parties should be 
denied. 


3 The opinion or estimate of a witness of the amount of 
damage to the owner of a tract of timber land, or to the land 
itself, caused by a fire running through it, is not adinissible as 
evidence. : ° 


4. New Trial: TAXATION OF CosTs. An erroneous overruling 
by the trial court of a motion of a defendant for the re-taxation 
of costs in a case is not a ground for setting aside the verdict of 
the jury and granting a new trial in the case. 


Error to the district court for Seward county. Tried 
below before GrorGE W. Post, J. 


Marquett & Deweese and Norval Brothers, for plaintiffs 
in error. 


D. C. McKillip and Harwood & Ames, for defendant in 


error. 
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Cogs, J. 


The first point raised by the plaintiffs in error in their 
brief is, that plaintiff’s title to the land, upon which the 
growing timber was damaged by fire, having been put in 
issue by the answer, was not sufficiently pravet to entitle 
the plaintiff to recover. 

This being an action for the negligence of the servants 
of the defendants, is of the nature of an action on the case, 
as actions were classified before the adoption of the code, 
and as the injury complained of was to the property itself 
and not to the plaintiff’s possession thereof, the title was a 
material point in the case, not only to be alleged in the, pe- 
tition but to be proved on the trial unless admitted by the 
defendants. But while it is true that in this state a perfect 
title to land must be derived from the government of the 
United States, and must be based either upon a grant or 
patent to the person claiming such title, his ancestor, or 
grantor, or upon a possession within the statute of limita- 
tions, yet the possession of such title is only necessary to 
discharge the obligation of a covenant of title or to defend 
against a lesser gne. For all other purposes which occur 
to the writer actual possession under claim of right and 
without badge of servitude is sufficient prima facie. If 
this position is correct, then when the plaintiff proved that 
he was in the actual possession of the injured premises, 
claiming title thereto, the burden was thrown upon the de- 
fendant to prove title out of the plaintiff, in order to avail 
itself of the defense raised by the point under considera- 
tion. No such proof being offered, the plaintiff must, for 
the purposes of this case, be deemed as possessed of the title 
to the land in question. 

The second point is, as to the competency of one of the 
jurors to sit on the jury, as disclosed upon his examination, 
as follows: ; 

Q. Do you know anything about this case? 


JULY TERM, 1883. 465 
B. & M. R. R. Co. v. Beebe. 


A. I have passed over the burnt district. 

Q. Have you formed such an opinion as would hinder 
you from giving an unbiased verdict in this case? 

A, I don’t think it would be biased in any way. 


CROSS-EXAMINATION. 


Q. You have talked with the neighbors about this fire? 

A. No, all I know is from passing over it. 

Q. From what you have seen and heard have you or 
not formed any opinion as to which should recover? 

A. I have not. ; 

Q.° You have formed no opinion as to the right to re- 
cover anything? 

A. No, sir. Only passing by and seeing where the fire 
had passed. 

Q. Did youhave any conversation with them as to how 
the fire had originated ? 

A. No, sir. 

Q. Then you can have no opinion in this case unless 
you have heard and discussed the facts, could you? 

A. No, sir. I know nothing about it, whether it origi- 
nated from the railroad or some individual. I don’t know 
anything about it only from local reports. 

Q. Did you say in your direct examination that you 
thought the plaintiff ought to recover? 

A. No,sir. Mr. Beebe made the remark that consid- 
erable damage was done. 

Q. Do you know the particular location of this forty 
acres ? 
A. No, sir. Seven years ago he offered to sell it to me. 

Q. You know about the character of the trees and the 
size of them, do you? 

A.. I have not been on this piece of timber for six 


years. 
Q. Then you don’t know the extent of the damage? 
A. No, sir. 


32 


466 SUPREME COURT OF NEBRASKA, 


B. & M. R. R. Co. v. Beebe. 


Q. You have not seen the district since the fire oceur- 
red? 

A. No, sir. Only in passing, and that is nearly a mile ; 
no, probably a half a mile from it. 

Q. In this case suppose no evidence was offered but 
what you know of the matter now, would you be of the 
mind that the plaintiff should recover or not? 

A. Iknow nothing about it, I don’t know whether the 
plaintiff owns the timber or not. 

Q. Supposing that the defendants (?) offer in evidence 
what you know of the matter now, and no further testi- 
mony is offered in the case, would you, as a juryman, say 
that the plaintiff ought to recover? 

A. Well, yes, from a certain local idea of the fire, and 
_ seeing it at that distance. 

Q. Without any further testimony you would say the 
plaintiff ought to recover? 

A. Yes, sir. 


RE-DIRECT EXAMINATION. 

Q. Do you say that he ought to recover from the rail- 
road company ? 

A. Idon’t know, I would have to have jestiniony as to 
who did the damage. 

Q. Simply from seeing the timber land there you think 
somebody ought to pay for it? 

A. Yes, sir. 

Q. ‘You don’t mean to say you think that the railroad 
company ought to recover, or somebody else? 

A. Idon’t know who should recover, any more than | 
know that the fire damaged the man’s timber by running 
through it. 

EXAMINATION BY THE COURT. 


Q. Have you formed an opinion as to how much dam- 
age has been sustained ? 
A. No, sir. I have not. 
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Q. You don’t know anything about the amount of dam- 


age done? 
A. No, sir. 
Q. Nor the cause of the damage ? 
A. No, sir. 
Q. Nor how it was caused? 
A. Only what I hear through the country. 
Q. Would that influence you in forming your verdict? 
A. No, sir. ; 


It will thus be seen that the examination of the juror 
was thorough and exhaustive. The object ‘on the part of 
defendant’s counsel evidently being to make the fact of the 
juror having passed along the road, and seen where a fire 
had run among the young and growing timber, disqualify 
him to sit upon the jury in the case. When it is borne in 
mind that the average juryman is not expected to pass a 
successful examination in logic or casuistry on short notice, 
it must be apparentthat the exhaustive examination of this 
one signally failed to show him possessed of partiality as be- 
tween the parties, preconceived opinion as to the merits of 
the case, or of temper such as would disable him to find a 
fair and impartial verdict upon the testimony in the case.’ 

The third point made by the plaintiff in error is upon 
the admission of certain testimony introduced by the plain- 
tiff in the court below for the purpose of proving the meas- 
ure of damage to the timber land of the plaintiff by the fire 
set out by the engine of the defendant, and it urges the 
point that by the admission of such testimony the witness- 
es for the plaintiff were allowed to usurp the province of 
the jury in fixing the amount of plaintiff’s damages. 

The following quotations from the bill of exceptions 
show upon what foundation this point is based. The plain- 
tiff, being on the stand as a witness in his own behalf and 
not having been examined as to his occupation or means of 
knowledge of the value of lands or other property, is asked 
the following questions on the part of the plaintiff: 
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Q. Do you know the value of this land just before the 
timber was burned, before this fire went through it? 

A. Yes,sir. I know the value of it. 

Q. What was it before the fire went through it? 

A. Iwould not have taken less than four hundred dol- 
lars for what it went over. 

On motion of defendant this answer was stricken out as 
irresponsive to the question and incompetent. 

Q. The question is, what was the value of this forty 
acres of timber, not what you would have taken for it, but 
what was it worth? : 

A. It was worth what I said. 

Q. I mean the forty acres, all of it? 

A. It was worth eight hundred dollars, 

Q. What was it worth after the fire went through it? 

Defendant objects as being incompetent; witness has not 
shown himself competent to answer, and calls for a conclu- 
sion. Overruled, and defendant excepts. 

A. It was worth—that’s a pretty hard question to an- 
swer. Did you consider the burned timber worth any- 
thing? 

‘Q. That is for you tosay. What was the diminished 
value, what was it worth after the fire went through it? 

A. Worth five hundred dollars or six hundred dollars, 

Q. What was the diminished value of the land; what 
was the damage done by that fire? 

Defendant objects as incompetent. Overruled, and de- 
fendant excepts. 

A. Four hundred dollars damage to me—that is to the 
land. 
+ * * & # & & # # #8 

Q. What was the value of the land and the timber on 
it as it stood before the fire went through it, the forty acres? 

A. Eight hundred dollars. 

Q. What was the value of the land as it was after the 
fire went through, with the timber burned ? 


JULY TERM, 1883. "469 
B. & M. R. R.-Co. v. Beebe. 


Defendant objects as not laying a, proper basis for the 
estimation of damages. Overruled, and exception. 

A. About six hundred dollars, five hundred, or six 
hundred dollars. I consider that the damage to the land 
and the sale would be five hundred dollars. 

Q. On what basis do you estimate the damage? 

A. I looked at it in this way: J consider tie timber 
eight hundred dollars before it was burned, and after it was 
burned it was not worth more than half as much. The 
burned timber if I could have used it or sold it, it would 
have been worth a little something to me, but it stood there 
perfectly worthless, some of it stands there now, some for 
post timber and some cannot be used for that. That is 
why I make the distinction between what the timber was 
worth and what I could really get out of it, and putting it 
to nse. 

The defendant moved to strike out all of this witness’s 
testimony relating to his damages, because it is an improper 
and false basis on which the estimation is made. Over- 
ruled, and exception. 

Mr. Healy, a witness for the plaintiff, after stating that 
he was acquainted with the value of timber land in | Sew- 
ard county, was interrogated, and answered as follows: 

Q. Have you been on the land? 

A. Yes, sir. 

Q When did you see the land? 

A. I think some time in the latter part of May or fore 
part of June, 1880. 

Q. What was your object in going to the land? 

A. It was to see how much damage that land with oth- 
ers had sustained by reason of the fire across it. 

Q. You examined, did you, and found out the damage? 

A. Yes, sir. 

Q. State what that damage was? 

Defendant objects as being incompetent. Overruled, 
and defendant excepts. 
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Q. State what the damage was, in your judgment? 

Defendant objects as above; same record. 

A. I would like to understand whether you mean the 
damage to all the land or by the acre. 

Q. Well, the damage to the forty acres of timber land? 

A. I should think it was depreciated at least one-half 
its original value. ; 

Q. What was its original value before it was burned? 

A. I think twenty-five dollars per acre at least. 

Q. That is the forty acres was worth twenty-five dol- 
jars per acre? 

_A. Yes, sir. 

Q. You think it has depreciated one-half? 

A. At least, I should think. Yee, sir. 

Q. The original value would be $1,000, you would say, 
for the forty acres, and has depreciated one-half, or $500? 

A. Yes, sir. 

It was in testimony that the forty-acre tract of land of 
the plaintiff is divided in nearly equal parts, as to number 
of acres on each side, by the Blue river, which runs through 
it ina nearly circular form. Also, that as far as damage 
to standing timber was concerned the fire was confined to 
the westerly side of the river. Yet all of the witnesses on 
the part of the plaintiff in the court below were interrogated 
and testified as to the damages by fire as applicable to the © 
whole of the tract. It also appears from the plaintiff's 
own testimony that a part of this forty-acre tract is not 
timber land at all, but at the time of the fire had been under 
cultivation. The defendant in error, in his brief, says: 
“It would be manifestly improper for a witness to answer 
a question involving the whole issue, law as well as facts, 
on the question of amount of damages that should be re- 
covered, such as, ‘What amount of damages have the plain- 
tiffs sustained by reason of the fire?’ ete.” I fail to see 
any difference between the question in that form and that 
in which it was in fact put, both to the plaintiff himself, 
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when on the stand as a witness in his own behalf, and the 
witness Healy. Bearing in mind that at most not to ex- 
ceed half of the forty-acre tract was burned over, then what 
is the difference between the question “ What was the dam- 
age to the forty of timber lands?” as put to the witness 
Healy, or the question “ What was the diminished value of 
the land? What’ was the damage done by the tire?” as 
put to the plaintiff himself, and the question “ What is the 
damage to the plaintiff in consequence of the fire?” which 
defendant in error in his brief admits would be erroneous? 

Nearly all of the cases cited by defendant in error to 
sustain the rulings of the court below on this branch of the 
case are right of way cases, yet while most of them hold 
that in such cases it is proper to take the opinions of wit- 
nesses (shown to be: possessed of sufficient knowledge on 
the subject) upon the value of the premises before and after 
the taking, but few have gone the length of holding that 
the witness may also give his opinion as to the amount of 
damage to the remaining estate, caused by the taking. It 
cannot be denied that as a general rule witnesses must tes- 
tify to facts only. There are exceptions to this rule; oue 
of which is, where persons professionally acquainted with 
the science or practice in question are called upon to testify 
on questions of science, skill, trade, and others of a like 
kind. Another exception is found in the decisions of some 
of the courts, notably those of Massachusetts, and courts 
following them, on this question of damages to the remain- 
ing estate after the carving of a right of way for a railroad 
out of it. 

In the case of Shattuck v. Stoneham Branch Railroad, 
6 Allen, 115, I understand the court to base its decision 
partly on some time-honored usage of that commonwealth, 
aud partly on “necessity and obvious propriety.” On the 
other hand, the courts of Ohio, Indiana, Iowa, and other 
states have adhered to that which is confessedly the general 
rule, and which I regard as the safer one, of confining the 
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testimony of witnesses to facts, including values, and leave 
it to the jury to find the measure of damages from all the 
facts proved. Atlantic & G. W. R.v. Campbell, 4 OhioS., 
583. Clev. & P. BR. v, Ball, 5 Id., 568. Morehouse v. 
Mathews, 2 Comst., 514. Dunham v. Simmons, 3 Hill, 
609. Paige v. Hazard, 5 Id., 603. Troy & Boston BR. 
Co. v. Northern Turnpike Co., 16 Barb., 100. Can. & 
Niag. F. R. Co. v. Payne, Id., 273. Montgomery R. R. Co. 
v. Varner, 19 Ala. 185. Ala. & Flor. R. Co. v. Burkett, 
42 Id., 83. Evansville, &c., R. Co. v. Fitzpatrick, 10 Ind., 
120. Balt, Pittsburgh & Chic. R. Co. v. Johnson, 59 
Id.,480. Same plaintiff v. Stoner, Id., 579. Chic. & Alton 
R. Co. v. 8. & N. W. R. BR. Co., 67 Ills. 142. Harrison 
v. Iowa Midland R. Co., 36 lowa, 323. Prosser v. Wapello 
Co., 18 Id., 327. Henry v. Dubuque, &c., R. Co., 2 Id., 
288. Dalzell v. City of Davenport, 12 Id., 437. City of 
Parsons v. Lindsay, 26 Kan., 430. 

In-a recent case, F. H. & M. V. R. R. Co. v. Whalen, 11 
“Neb., 587, this court, in the opinion by the present Ch. J., 
say: “It is doubtless a proper course to take the opinion 
of experts as to the value before it is affected by the loca- 
tion of the road. This done, the testimony on the question 
of damages should be confined to those matters affecting 
the value proper to be considered, leaving the jury to draw 
their own inferences therefrom, unaffected by the judgment 
of others.” 

But were it conceded that the law, as applicable to ques- 
tions of damage in right of way cases, is as claimed by de- 
fendant in error, it would not, as it appears to me, sustain his 
position in the case at bar. The opinion of a witness as to 
the amount of damage sustained by the owner of land by 
reason of the taking of the right of way for a railroad 
thereon, if admissible at all, which is not conceded, is so 
on the ground of necessity, because there is no other way of 
bringing the facts or true condition of the thing before the 
minds of the jurors to enable them to form their own opin- 
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ions of the amount of damage. But it can not be said that 
there is no other way of bringing before the mind of a ju- 
ror the amount of the loss caused by the destruction of 
growing trees but by the opinion of witnesses who have 
passed over the ground. Certainly standing trees are suscep- 
tible of being counted and measured, and their value as 
timber or fuel can be ascertained-the same as any other 
species of property, and it isnot a matter of mere opin- 
ions. And such value in the dead and charred condition 
compared with that while the trees were growing, and thus 
the amount of the damage caused by the fire arrived at 
without resort to the opinions of witnesses interested or 
disinterested. 

The fourth point made by the plaintiff in error is founded 
upon certain instructions given by the district court to the 
jury, and certain prayers of the defendant in that court for 
instructions, which were refused. We think that the case 
was fairly submitted to the jury by the instructions. One 
of these was upon the point of the negligence of the defend- 
ant company in allowing dry grass, etc., to accumulate on 
its track, and this instruction the plaintiff in error alleges 
was unsustained by evidence. We think differently. There 
was evidence to the effect that when the section hands at- 
tempted to burn off the dry grass at this particular point, 
some month or so before the fire, the grass was so wet from 
some cause that it burned only in spots, and that such burn- 
ing was only renewed by the accidental burning for which 
the suit was brought. 

The fifih point arises upon the refusal of the district 
court to retax the costs. It appears from the bill of ex- 
ceptions and the motion of the defendant below for the 
retaxation of costs that the said motion to retax the costs in 
the case was made and submitted upon the following agreed 
state of facts, which was the whole evidence and proof 
introduced or offered by either party on the hearing of said 
motion, to-wit: 
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That the following, among other costs, were taxed against 
the defendant (in the court below) at the April, 1881, term 
of said court, as witness fees and mileage of plaintiff’s wit- 
nesses, to-wit: 


J. C. Davis, 2 days, 8 miles, TIE vile iaisaRanbaateds $4 80 
Mrs), Davis, 2 86 Bo 86 OMS Opera tccanatens 4 80 
O.I. Rodgers,2 “ 6 “— Mer Leshan cbvacevaddens 4 60 
Wm.Rodgers,2 “ 6 “ AE Caean eatin iteeinen 4 60 ° 
Wm. Ashmead, 2 days, 8 miles, mnsing Raaneaewsly 4 80 
Mrs. Ashmead,2 “ 8 “© @  Qiiieeceeeee 4 80 
I. Grimes, 2 “8 Mo eaeese aa besa 4 80 
I. T. Anderson, 2 “ IOs, co eceaaar etna: 400 
O.Bemecher, 2 “ 4 6 His aagseaedectene’ 4 40 
L. Drame, 2 AE YD OS ER ec iabtaneuass 5 20 
George Davis, 2 “ 8 “ Ss Saxena tetas 4 80 
Herman Bemecher, 2 days, 4 miles, making... sevenette 4 40 


That each and al of said witnesses were, for the same 
identical days of said term of court for which the said above 
costs were taxed, witnesses for one Henry Wortendyke in 
a case then pending in said court, wherein said Henry 
Wortendyke was plaintiff and these defendants were defend- 
ants, and in said cause of Wortendyke against these defend- 
ants each of said witnesses was allowed and taxed against 
these defendants the same witness fees and mileage (being 
full fees as per-diem and mileage in each case)as allowed and 
taxed in this case, and for attendance upon this court for 
the same days of the term as allowed and taxed in this case. 
That neither of said witnesscs was subpcenaed as witness in 
either of said cases for said April term, 1881, of this court, 
excepting Herman Bemecker and L. Drame, but each and 
all of said witnesses were duly subpcenaed in this case, and 


also in said case of Henry Wortendyke against these de-_ 


fendants, to appear in said case at the December, 1880, term 
of said court, and appeared at said December term and were 
informed by the court that they were required under said 
subpeena to appear at the April, 1881, term of said court 


° 
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without further notice, or being again subpcenaed. That 
defendants have paid one-half of the said witness fees and 
mileage in this case, as well as in the said Wortendyke case 
for said term of April, 1881. Said motion to retax costs 
was by said district court overruled and an exception taken. 

That upon the agreed state of facts as above set out there 
should have been a retaxation of the costs and the same 
duly apportioned between the two cases in which the wit- 
nesses had attended, there can be no doubt ; and its refusal 
can only be attributed to that loose practice in respect to 
costs which has prevailed in many of the courts, not to their 
credit but to the great injury of honest litigants. Yet I can- 
not see how the plaintiffs in error can avail themselves of the 
point under consideration in this proceeding. The errone- 
ous refusal of the court to retax the costs could have no 
effect upon the verdict or judgment, and hence cannot be 
considered in a proceeding, the sole object of which is ‘to 
obtain a new trial. The order to retax the costs was appeal- 
able, and such appeal would not necessarily have brought 
any other branch of the case before this court. 

For error, in the admission of the testimony of the opin- 
io. of witnesses on the question of damages, alone, the 
Judgment is reversed and the cause remanded for further 
“pre eeeenines in accordance with law. 


REVERSED AND REMANDED. 
LakE, Cu. J., concurs. 
MAaXWweELt, J., dissenting. 


To that part of the opinion of the majority of the court 
holding that, “the opinion or estimate of a witness of the 
amount of damage to the owner of a tract of land or to the 
land itself caused by a fire running through it is not ad- 
missible as evidence,” I cannot give my assent, for the fol: 
lowing reasons: 
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The witnesses called to testify as to the amount of dam- 
ages were shown to be acquainted with the value of the 
land, and could testify as to the amount of damage sus- 
tained from their own personal knowledge. The opinions 
of such witnesses are admissible, not as being the testimony 

of experts, but as being founded upon personal knowledge 
of the subject. Such opinions become to a certain extent 
facts, and are the most satisfactory evidence that can be 
given as to the amount of damages. Thus, suppose a wit- 
ness is called who knows the value of the property and the 
amount it is diminished in value by the injury complained 
of, his estimate, based upon personal knowledge and a per- 
sonal examination of the premises, is certainly very much. 
more satisfactory and more likely to lead to a correct ver- 
dict than a mere description of the premises to the jury 
and of the injury to the same. 

In Swan v. Middlesex, 101 Mass., 177, it is said these 
Opinions are admitted, not as being the opinion of experts 
strictly so called, for they are not founded on special study 
or training or professional experience, but rather from ne- 
cessity, upon the ground that they depend upon knowledge 
which anyone may acquire but which the jury may not 
have, and that they are the most satisfactory and often the 
only attainable fact to be proved. Dwightv. County Coms., 
11 Cush., 203. Shattuck v. Stoneham B. R. Co., 6 Allen, 
116. Whitman v. B.& M. BR. Co.,7 Allen, 316. Kel-— 
logg v. Krauser, 148. & R., 137. Warren v. Wheeler, 21 
Me., 484. Clark v. Baird, 5 Selden, 183. Snow v. Bos- 
ton & Me. R. Co., 65 Me., 230. Brainard v. B. & N. Y. 
Cent. R. Co., 12 Gray, 407. Vandine v. Burpee, 13 Met., 
288.- Snyder v. W. U. BR. Co., 25 Wis., 60. Diedrich v. 
The N. W. R. Co., 47 1d., 662. Jacksonville, etc., R. Co. 
v. Caldwell, 21 Ill., 75. Ottawa, G. L. & C. Co. v. Gra- 
ham, 35 Id., 346. Co & St. L. R. Co. v. Woosley, 85 Tl., 
370, 

‘In the last case it is said (page 373): “The witnesses 
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first stated that they had: personal knowledge of the alleged 
injuries on which the claim for damages is based, and de- 
tailed their character. It was then competent to receive 
their opinions as to the amount of damages sustained.” 
Cooper v. Randall, 59 Tll., 317. Keithsburg & Eastern 
Railroad Co. v. Henry, 79 Id., 290. Curtis v. St. P., ete., 
R. Co., 20 Minn., 28. 

Pierce, in his valuable work on Railroads, page 227, 
says: ‘“Qpinions are admissible as to the amount of dam- 
age or benefit resulting to an estate from the construction 
of a railroad.” The same rule applies to damage sustained 
by a party from the destruction of his property by fire set 
out by the employees of the company while in the perform- 
ance of their duties, and unless witnesses are permitted to 
testify to the amount of damages in cases of this kind the 
jury will be uninformed as to the amount for which they 
should render a verdict, and will therefore be unable to 
perform their duty in a satisfactory manner. The judg- 
ment is fully supported by the evidence and is clearly right, 
and should be affirmed. 


Tae Srare oF NEBRASKA, EX REL. ScHooL District 
OF OMAHA, PLAINTIFF IN ERROR, V. WILLIAM F, 
Hers, TREASURER, DEFENDANT IN ERROR. 


School Fund: consTITUTIONAL LAW. Itis the true intent and’ 
meaning of the first clause of sec. 5 of art. VIII. of the constitu- 
tion of the state, that all fines, penalties, and license money aris- 
ing under the general laws of the state shall be paid over to the 
counties respectively where the same may be levied or imposed, 
and appropriated exclusively to the support of common schools 
in the several school districts of such county. ; 


Error to the district court for Douglas county. Tried 
below before SAVAGE, J. : 
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George W. Doane, for plaintiff in error. 
J. C. Cowin, for defendant in error. 
Coss, J. 


The school district of the city of Omaha made its rela- 
tion on behalf of the state, and entered its motion in the 
district court of Douglas county for a writ of mandamus 
_ against William F. Heins, county treasurer of Douglas 
county, commanding him to appropriate exclusively to the 
use and support of the common schools in the city of Oma- 
ha, and for that purpose to pay over to the city treasurer 
of the city of Omaha, as ex officio treasurer of the board of 

education of said school district of Omaha, for the use of 
"said school district, all moneys which have come into his 
hands from the police judge of said city of Omaha for 
fines, penalties, and forfeitures collected for offenses against 
the ordinances of said city of Omaha, or for misdemeanors 
against the laws of said state of Nebraska, committed with- 
in said city of Omaha, etc., which said motion and rela- 
tion were accompanied by the affidavit of the secretary of 
the board of education of said school district to the effect 
that on the 20th day of December, 1881, he called in his 
official capacity as such secretary upon William F. Heins, 
treasurer of said county of Douglas, and was informed by 
him that Gustave Beneke, police judge of said city of Oma- 
ha, had paid into his, the said Heins’, hands, as such treas- 
urer, on the 4th day of November, 1881, the sum of $728.- 
80, as the proceeds of fines and penalties collected by him, 
the said Beneke, as such police judge, for misdemeanors 
against the laws of the state of Nebraska committed with- 
in the said city of Omaha; that thereupon the said secre- 
tary demanded of the said William F. Heins that he 
should appropriate the fund so paid into his hands by the 
said Beneke to the use and support of the common schools 
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in the said city of Omaha, and for that purpose should pay 
the same over to the city treasurer of the city of Omaha, 
as ex officio treasurer of the board of education of said 
school district of Omaha, which the said Heins then and 
there refused to do, claiming that he was required under 
the constitution and laws to appropriate said fines to the 
use and support of the common schools in the various dis- 
triets of the county of Douglas. Upon the hearing of said 
relation the same was overruled and such writ of manda- 
mus refused, whereupon the said school district brings the 
cause to this court by petition in error. 

Sec. 5 of Art. VIII. of the constitution, provides as fol- 
lows: 

“5, All fines, penalties, and license money arising under 
the general laws of the state shall belong and be paid over 
to the counties respectively where the same may be levied 
or imposed, and all fines, penalties, and license moneys 
arising under the rules, by-laws, or ordinances of cities, 
villages, towns, precincts, or other municipal subdivisions 
less than a county, shall belong and be paid over to the 
same respectively. And all such fines, penalties, and li- 
cense moneys shall be appropriated exclusively to the use 
and support of common schools in the respective subdivis- 
ions where the same may accrue.” We are without the 
benefit of a brief of counsel in this case, but from our 
memory of the short oral statement made at the bar we un- 
derstand the position of the relator to be that the words 
“all such fines, penalties, and license money,” as used in 
the latter part of tle section, apply as well to the fines, 
penalties, and license money arising under the general laws 
of the state as to the “fines, penalties, and license money 
arising under the rules, by-laws, or ordinances of cities, 
villages, towns, precinets, or other municipal subdivisions 
less than a county.” 

While the point raised is not entirely free from diffi- 
culty, yet we think that we cannot agree to the proposition 
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without not only denying to the section, taken as a whole, 
its plain intent and meaning, but also violating that uni- 
versal canon of construction which requires that, when pos- 
sible, some force and effect be given to every sentence and 
word of astatute. The construction contended for cannot 
be given to the section without entirely rejecting the first 
clause, while by construing it to mean that the fines, etc., 
arising under the general laws of the state be paid over to 
the counties respectively where the same may be levied or 
_imposed, and when so paid shall constitute a part of the 
school fund of such county, ete., effect and meaning is given 
to every word of the section, and a meaning, too, which is 
consistent with the balance of the section and the scope and 
obvious intent cf the article. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE State NATIONAL BANK, APPELLANT, V. JOHN 
HAYLEN ET AL., APPELLEES, 


Negotiable Instruments. The possession by the plaintiff of a 
negotiable promissory note maturing January 1, 1881, executed 
by the defendants, payable to the order of T. P. K., with the fol- 
lowing words written on the back, “collection guaranteed and 

° notice of protest waived this 26th of April, 1880. [Signed] T. 
P, K.,” is evidence of title to such note in the plaintiff, and of 
its receipt of the same before maturity, for value, in the due 
course of business and without notice of infirmity. 


AppEAL from the district court of Lancaster county in 
an action for the foreclosure of a mortgage given to secure 
a negotiable promissory note signed by defendants, payable 
to the order of Thomas P. Kennard, and by him indorsed 
in the manner stated in the opinion. The petition of plain- 
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tiff alleged inter alia that, “on the 26th day of April, 1880, 
said Thomas P. Kennard, for a valuable consideration, as- 
signed said note and mortgage and the money due thereon 
to plaintiff” Defendants, in and by their separate an- 
swers, set up usury, fraud, etc., and denied the assignment 
to plaintiff, etc. Plaintiff replied, alleging purchase in good 
faith before maturity, for value, without notice of any equity. 
Judgment below before Pounn, Jes for defendants, and 
plaintiff appeals. 


A. G. Scott, for appellant, cited: Heard v, Dubuque 
County Bank, 8 Neb., 10. Robinson v. Lain, 31 Iowa, 9. 
2 Daniels Neg. Instr.. § 1781. Upham v. Prince, 12 
Mass., 15. 


J. H. Foxworthy and J. C. Orooker, for appellees, cited : 
1 Daniels, §§ 666, 667. 2Id., §§ 1752-1754. McOunn 
v. Corby, 11 Kan., 465. Story on Notes, § 120. Tap 
pan v. Ely, 15 Wend., 364. Dyer v. Gibson, 16 Wis., 
580. Lancaster Bank v. Taylor, 100 Mass., 18, 22. Van 
Eman v. Stanchfield, 10 Minn., 255. Allum ». Perry, 6& 
Maine, 232. Matteson v. Morris, 40 Mich., 52. — - 


Coss, J. 


There is no question made in the evidence of the plain- 
tiff bank being the bona fide owner and holder of the note 
and mortgage, nor that it received the same before matur- 
ity in the ordinary course of business and without notice 
of any infirmity. Such ownership and purchase of the 
“note and mortgage by the bank is placed beyond doubt 
by the testimony of its president. But the district court 
let in the defense of usury for the reason, as is stated in the 
judgment, “it (the plaintiff) holds the same” (the note) 
“as assignee, and not as endorsee.” The writing on the 
back of the note given in evidence is as follows: “Col- 
lection guaranteed and notice of protest waived this 26th 

33 
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of April, 1880, Thomas P. Kennard.” This is exactly 
the form of endorsement which in Heard v. Dubuque County 
Bank, 8 Neb., 10, we held, following Robinson v. Lain, 
31 Iowa; 9, to constitute an endorsement with an enlarged 
liability. There is no doubt a line of cases, many of them 
cited by counsel for appellees in this case, which hold to 
the contrary, but I cannot agree with their reasoning, how- 
ever high their authority. It will be admitted that the 
possession of the note, with the payee’s name written across 
the back, is evidence of ownership in the plaintiff. Yet it 
is claimed that while this would be the case if the payee’s 
name stood alone on the back of the note, that here there 
are other words over the payee’s signature to which it ap- 
plies and upon which it has spent its force. Let us admit 
this,and then see-whether the words taken together, includ- 
ing the signature, do not furnish still stronger evidence of 
a transfer of title in the note from the payee to the holder. 
By virtue of these words the payee agrees that he will pay 
the note in case of the holders using due diligence and be- 
ing unable to collect it from the makers. : He furthermore 
agrees that his ultimate liability to pay the note shall not 
be affected by reason of the neglect or failure of the holder 
to present it to the maker at maturity for payment, 
or to notify him, the payee, in case of its non-payment. 
Now what meaning could any of these words have except 
upon the proposition understood that the payee had dis- 
posed of the note, and parted with the title to it to some 
other person, to whom he guaranteed the payment and in 
whose favor he waived the duty of presentation and notice? 
With that proposition understood the words have the 
meaning usually ascribed to them, otherwise they have 
none. , 

Again, I think there can be no doubt of the right of the 
holder of this note to erase all of the words written above 
the signature of the payee on the back of the note, and 
either let it stand as a blank endorsement or to write there- 


JULY TERM, 1883. 483 


State National Bank v. Haylen. 


on the necessary words to make it a full or special indorse-_ 
ment. See 1 Daniels on Neg. Inst., § 672, efseq. It seems 
to me, then, that the possession of a negotiable promissory 
note, with the payee’s name written across the back, is none 
the less evidence of the ownership of such note by reason 
of the endorser having also written a guaranty of collection 
and a waiver of protest upon said note and above his en- 
dorsement. Both of these are always for the benefit of the 
holder, and are concessions to him by the payee of the note 
when in the act of parting with the possession and title of 
the note to him, and for some consideration moving from 
him. 

I therefore see no reason for departing from the doctrine 
of Heard v. Dubuque County Bank, and it will be adhered 
to. The note and mortgage having been endorsed and de- 
. livered to the plaintiff before maturity, and received by it 
for value in the ordinary course of business, without notice 
of any infirmity, it holds the same free from the taint of 
usury. All of the other issues in the case being found by 
the district court in favor of the plaintiff, it was entitled to 
a judgment for the full amount of the note and interest as 
claimed in the petition. 

The judgment of the district court is therefore reversed, 
and the cause remanded to said court with the direction to 
enter a judgment in favor of the plaintiff for the full amount 
of principal and interest according to the terms of said 
note. 


JUDGMENT ACCORDINGLY. 
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THe Strate of NEBRASKA, PLAINTIFF IN ERROR, V. 
Orro PriesNow AND Manno FREY, DEFENDANTS 
IN ERROR. 


1. Indictment for Destruction of Trees. Indictment exam- 
ined and held to be sufficiently specific to sustain a conviction 
under sec. 88 of the criminal code. This section construed. 


. It is sufficient to charge that the trees were ‘‘ ornamental 
and shade trees,” without giving the particular kinds or varie- 
ties to which they belonged. 


Bru of exceptions from Cuming county district court 
on behalf of plaintiff filed under the provisions of §§ 515 
and 516 of the criminal code. 


Wilbur F. Bryant, district attorney, for the State, cited: . 
State v. Fenn, 41 Conn., 590. Parker v. The State, 39 
Ala. 365. U. 8. v. Barry, 4 Cranch, 606. MeDevit v. 
The State, 20 Ohio State. 23 Bishop Statutory Crimes, 
443. Comp. Stat., 727, § 412. Wharton’s Crim. Law, 
614. State v. Watrous, 13 Iowa, 489. 


No counsel opposing. 
LakE, Cu. J. 


This record is brought here by the district attorney of 
the seventh judicial district, pursuant to secs. 515 and 516 
of the criminal code, for the purpose of having certain rul- 
ings of the court ‘below, resulting in the discharge of the 
defendants in error from custody, reviewed. 

Whatever the views of this court may be upon the ques- 
tions presented, the judgment of the district court must 
stand as the law of that particular case, for sec. 517 of said 
code provides that, it “shall not be reversed, nor in any 
manner affected ; but the decision of the supreme court: shall 
determine the law to govern in any similar case which may 
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be pending at the time the decision is rendered, or which 
may afterward arise in the state.” 

The prosecution of the defendants was under sec. 88 uf 
the criminal code, which is in these words: “If any pec- 
son or persons shall willfully and maliciously, and without 
lawful authority, box, bore, bark, girdle, saw, cut down, 
injure, or destroy, to the amount in value of thirty-five dol- 
lars or upwards, any fruit, ornamental, shade, or other tree 
or trees, standing or growing in any orchard, nursery, or 
grove, the property of another, every such person or per- 
sons shall be imprisoned in the penitentiary and kept at 
hard Jabor not more than ten years nor less than one year, 
and shall, moreover, be liable to the party injured in double 
the amount of damages by him sustained.” 

The indictment in question charged the defendants as 

follows: “That Otto Priebnow and Manno Frey, late of 
the county aforesaid, on the twenty-fifth day of November, 
in the year of our Lord one thousand eight hnndred and 
eighty-one, and on several days between the said twenty- 
fifth day of November and the fourth day of December, of 
the same year, in the county of Cuming aforesaid, did un- 
lawfully, willfully, maliciously, feloniously, and without 
lawful authority, cut down, injure, destroy, aud carry away 
a large number, to-wit, one hundred and seventeen (117) 
of ornamental and shade trees, of various kinds, of the 
value of thirty-five (35) dollars and upwards, to-wit, one 
hundred and seventy-five (175) dollars, then and there 
standing and growing, the property of David Neligh, con- 
trary to the statute in such case made and provided, and 
against the peace and dignity of the state of Nebraska.” 
- On the trial the defendants objected to the introduction 
of any evidence whatever on the ground that the indict- 
ment was not sufficient to support a conviction, and so the 
court below held. This ruling presents the principal ques- 
tion submitted for our present consideration. 

In cases brought here as this one is, on behalf of the 
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state, the statute provides that the trial judge “shall ap- 
point some competent attorney to argue the case against the 
prosecuting attorney,” ete. No snch appointment has been 
made however, the judge, as appears, having deJ'ned to 
.act in the matter, although duly notified of this proceed- 
ing. Therefore we are deprived of the light which might 
have flown from an-argument by one specially deputed to 
uphold the decision, and must decide the case without the 
aid which the legislature designed we should have. Be- 
sides, we are left unadvised, except by the district attor- 
ney’s brief, as to the supposed defects which led to the 
conclusion that the indictment would not sustain a convic- 
tion. From this, however, we learn that it was contended 
that the charge against the defendants was not sufficiently 
specific, in this, that the kinds of trees and the manner 
and ‘amount of injury were not set forth. Also that two 
distinct offenses were charged in a single count. 

The indictment is specific enough to answer the require- 
ments of the statute. It describes the trees as being “or- 
namental and shade trees,” standing and growing in a grove 
belonging to David Neligh. This was enough, If they 
were ornamental or shade trees, standing in the grove of 
another, they were within the protection of the statute, and 
the defendants were legally liable for their unauthorized 
destruction, or injury. Whether they were cedar, pine, elm, 
oak, sycamore, or some other of the many varieties of trees 
used for those purposes, according to the dictates of indi- 
vidual fancy or circumstances, was unimportant—quite as 
much so as in an indictment for the malicious killing of a 
horse or cow, would be the particular breed of the animal 
killed, which no one, we apprehend, would contend should 
be averred. 

The section of the statute under which this indictment 
was drawn makes the destruction of trees criminal, not be- 
cause they are of a particular variety, for, by its terms, it 
includes all varieties, but because they are in an “ orchard, 
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aursery, or grove,” which is made the really distinguish- 
ing feature. This, we think, is apparent from the language 
of the section, “any fruit, ornamental, shade, or other trees, 
standing or growing in any orchard, nursery, or grove, the 
property of another.” If any variety of ornamental or 
shade trees standing in such grove were not within the 
purview of the section, the contention that the particular 
kind destroyed should be charged to warrant a conviction 
would be sound, but with all varieties embraced, it is not. 

The manner of committing and the extent of the injury 
are stated with sufficient particularity to sustain a verdict 
of guilty. That clause of the section under which the de-_ 
fendants were prosecuted, relating to the injury, is not well 
expressed, but nevertheless its meaning, we think, is not 
doubtful. The phrase “box, bore, bark, girdle, saw, cut 
down, injure, or destroy,” must have been intended to be 
understood in the sense as if it read, “box, bore, bark, gir- 
dle, saw, cut down, o7 otherwise injure or destroy,” thereby 
making injury to the trees to some extent or their abso- 
lute destruction an essential concomitant of each and all of 
the prohibited acts. The words, “or otherwise,” or their 
equivalents, seem to be necessary to completely express the 
legislative intent, and must have been omitted by a mere 
oversight, for in the very next section, which relates to sim- 
ilar injuries less in extent than thirty-five dollars, they are 
found in their appropriate place, and serve not only to make 
the meaning of the sentence unquestionable, but the lan- 
guage symmetrical. 

From this view of the meaning of the section, it logically 
follows that, to show a case within it, the indictment must 
charge that the injury to or destruction of trees amounts 
to at least thirty-five dollars in value. Does this indict- 
ment do this? We think it does by the express averment 
that the defendants did “cut down, injure, destroy,” etc., 
“trees of the value of thirty-five dollars and upwards.” 
And the manner of accomplishing the destruction is specifi- 
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cally expressed by the words, “ cut down,” which, of them- 
selves, in the case of ornamental and shade trees, indicate 
that it was complete. 

The objection that two separate crimes-are charged is not 
good. Conceding all that is alleged against the defendants 
to be true, it is apparent that the only offense intended to 
be relied on was the one defined and punishable by sec. 88 
of the criminal code. The words “and carry away,” it is 
true, show a criminal asportation of the trees when cut 
down; but the cutting down and. carrying away were the 
result of a continuous act, and taken together, as charged, 
constitute but a single crime. The averment that the trees 
were carried away was unnecessary, and ought to have been 
treated as surplusage. Josslyn v. Commonwealth, 6 Met., 
236. Same v. Tuck, 20 Pick., 356. State v. McClintock, 8 
Ia., 203. State v. Hayden, 45 Id., 11. On the whole we 
are of the opinion that the indictment was sufficient to have 
sustained a conviction, and that in holding otherwise the 
district court committed an error. 


CAROLINE E. HUMPHRIES, APPELLANT, v. B. A. SpaF- 
FORD ET AL., APPELLEES, 


1. Pleading: consrRUCTION: PRESUMPTION. It is a reasonable 
presumption, and one indulged in the construction of pleadings, 
that the pleader has stated his case as favorably for himself as 
the facts warranted. Rule applied. 


2. Practice: AMENDMENT OF PLEADING. Where the ends of jus- 
tice seem to demand it, leave will be given in the supreme court 
to amend a petition so as to fully state the cause of action. 


APPEAL from the district court of Lancaster county. 
Heard below before Gasurn, J., in absence of Pounn, J. 


W. F. Severance, for appellant. 
J. 8. Gregory, for appellees. 
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Lake, Cu. J. 


It is quite possible that the petition in the court below 
failed to state correctly the plaintiff’s case. Judging from 
the brief of her counsel, wherein he sets forth her claim, we 
are sure it did not. However, if it did, then the judgment 
gave her all she was entitled to have. 

The action was brought for the foreclosure of a mort- 
gage given to secure the payment of two promissory notes, 
bearing date of January 2d, 1882, each calling for the pay- 
ment of one hundred and fifty dollars, in one and two 
years respectively, with interest at ten per centum, payable 
semi-annually. Each note had a clause to the effect that 
if any of the interest remained unpaid for ten days after it 
became due, the holder might “elect to consider the whole 
note due,” and proceed at once to collect it. 

After giving the terms of the notes and mortgage, the 
petition states—“ that defendants have failed to comply with 
the conditions of said notes, by neglecting to pay the first 
note of $150, and six months interest thereon, amounting 
to $7.50, on January 2d, 1883, when the same became due 
and payable; and also in failing to pay the sum of $7.50 
interest due on the note of $150 on January 2, 1883, due 
by its terms. That the plaintiff elects to deem the whole 
of said note not yet due by its terms due, because of failure 
’ to pay said interest. That no proceedingsat law have been 
had for the recovery of the amount of said notes, and that 
there is due and unpaid thereon the sum of one hundred 
and sixty-five dollars, and interest thereon from January 2d, 
1882, at ten per cent per annum.” And for this amount 
judgment was prayed and rendered. 

Pleadings must be construed reasonably. It is a reason- 
able presumption, and one which has become an established 
rule of construction, that a pleader will state his case quite 
as favorably for himself as the facts will justify. B.d& J. 
R. RB. Co. v. Lancaster County, 4 Neb., 307. School Dist. 
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No. 16 v. School Dist. No. 9, 12 Id., 241. The rule of the 
code that pleadings shall be construed liberally, does not 
dispense with the averment of any material fact. Burr v. 
Boyer, 2 Neb., 265. Thus tested, the petition would not 
support a judgment for more than was given. It is not 
alleged that no payments had been made on the notes, but 
simply that none were made,at the particular times when 
by the terms of the notes they fell due. So, too, of the 
right to elect to consider and treat the notes as due for a 
failure to meet the several installments of interest. The 
provision in the notes is, that “upon a failure to pay any 
of said interest, within ien days after due, the holder may 
elect to consider the whole note due, and it may be collected 
at once.” But the averment in the petition on this point 
is merely that there was a failure to pay the interest “on 
January 2d, 1883.” So that, conceding all that is alléged 
to be true, payments may have been made at other times, 
and indeed must have been, if only the amount claimed 
were due. 

If the amount actually due on the two notes be, as we 
infer from the brief of counsel, greater than is alleged, if 
she desire it, the plaintiff may take leave to amend her 
petition so as to correct the mistake, upon the terms of 
paying all acerued costs, and have the case remanded to 
the district court to make the amendment, and for further 
proceedings. We have no doubt whatever that an amend- 
ment at this stage of the case is in harmony with sec. 144 
of the code, where the ends of justice seem to demand it. 
But if no amendment be desired, for the reasons stated the 
judgment will have to be. affirmed. 


JUDGMENT ACCORDINGLY. 
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Jacos A. SIDES, PLAINTIFF IN ERROR, V. Davip BREND- 
LINGER, DEFENDANT IN ERROR. 


1. Award: AFFIDAVITS IMPEACHING RECORD. To make affida- 
vits used to impeach an award of arbitrators a part of the record 
so as to be available on proceedings in error, they must be em- 
bodied in a bill of exceptions allowed and signed by the judge, ; 
or clerk of the court, as the statute directs. 


a Tn order to make a valid award, the arbitrators must pass 
upon all material matters submitted to them, 

3. Every reasonable intendment is to be made in favor of 
an award. 

4. The legal presumption, unless the contrary appear, is 
that arbitratora decide all matters submitted to them, and only 
those. 

6. It is not essential to the validity of an award of arbitra- 


tors Upon an account, when not required by the terms of this sub- 
mission, nor requested on the trial, that there be a special find- 
ing as to each separate item composing it, but a general finding 
is sufficient. 


Error to the district court for Dakota county. Tried 
below before BARNES, J. 


Isaae Powers, Jr., for plaintiff in error. 


1. Arbitrators did not pass on all issues submitted to 
them. Buntam v. Curtis, 27 IIL, 374. Yudor v. Scovell, 
20 New Hamp., 171. Calcord v. Fletcher, 50 Maine, 398. 

2. Facts found and conclusions of law should be stated 
separately. Civil code, §§ 300, 867. Murry v. Mills, 
1 Neb., 456. 

3. . Award is vague and uncertain. Morse, 346. 


Joy & Wright and Thomas L. Griffey, for defendant in 
error, on first point made by plaintiff, cited: Soper v. Frank, 
47 Vi., 368.° Bush v. Davis, 34 Mich., 190. Strong ». 
Strong, 9 Cush., 560. Emery v. Hitchcock, 12 Wend., 156. 
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Second point. Case cited by plaintiff, 1 Neb., 456, is not 
a parallel case. Besides no exceptions were taken, no request 
as to findings, ete. Light v. Kennard, 10 Neb., 330. Tur- 
ner v. Turner, 12 Id., 161. 


Lake, Cu. J. 


This is a petition in error on a record brought from the 
district court sitting in Dakota county. The error com- 
plained of is the refusal of that court to set aside an award 
of arbitrators, to whose judgment and decision certain mat- 
ters of difference between the plaintiff and defendant had 
been submitted. The submission provided that judgment 
should be rendered by said court on the award, which was 
to be, and in fact was, made and signed by the arbitrators 
by the 27th day of December, 1880. 

Five several objections were made to said award, which 
it is now urged that the court erred in overruling. 1. 
That it was not the impartial judgment of disinterested ar- 
bitrators. 2. That the arbitrators did not pass upon all 
of the issues submitted tothem. 3. That they did not 
state the facts found by them, and their conclusions of law, 
separately. 4. That the conclusions and judgment of the 
. arbitrators are not supported by the facts found by them. - 
5. That the award is too vague, indefinite, and uncertain 
to authorize the judgment rendered thereon. This last ob- 
jection seems to go to the judgment rendered by the dis- 
trict court on the award as well as to the award itself. 

The first objection may be disposed of summarily. There 
is nothing in the record to warrant it. Certain affidavits 
purporting to have been filed with the clerk of the court 
below are brought here and relied on to show that one of 
the arbitrators was disqualified, but they are no part of the 
record, and therefore cannot be considered. In order to 
have made these affidavits a part of the record,a bill of ex- . 
eentiang embodvirg them, allowed and signed hy the judge 
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or by the clerk of the court, as the statute directs, was 
necessary. Forty days were given by the judge to prepare 
a bill of exceptions, but the opportunity does not appear to 
have been availed of, wherefore we can entertain only such 
objections as depend upon the submission and award alone. 
- By the terms of the submission, the arbitrators were au- 
thorized to determine “all matters in dispute existing be- 
tween the said parties in their business relations as princi- 
pal and agent, from the time Jacob A. Sides commenced 
transacting David Brendlinger’s business as his agent un- 
til the present time. Also a certain promissory note given 
by the said Jacob A. Sides to David Brendlinger, bearing 
date April 2d, 1877, of eighty-two dollars, at twelve per cent 
interest, or any other unsettled business between them that 
may be in dispute.” Bills of particulars were filed by the 
parties, in the form of itemized accounts, specifying dis- 
tinctly what each demanded from the other. 

The plaintiff’s account runs from the fall of 1878 to the 
fall of 1880, and contains in all sixty-nine separate items 
for labor done, materials furnished, and money expended 
from time to time by him as the defendant’s agent in the 
management of his three farms in Dakota county. On this 
account he claimed the right to recover the sum of six hun- 
dred and fifty-two dollars and three cents. 

The defendant in his bill of particulars admits that four 
items of the plaintiff’s account, amounting to three hundred 
and thirty-four dollars and thirteen cents, are correct, and 
denies the residue. He then gives an itemized statement 
of his own demand against the plaintiff, amounting in the 
aggregate to two thousand six hundred and thirty dollars 
and ten cents, for which, less the amount of plaintiff’s ac- 
count admitted to be correct, he asks judgment. This ac- 
count covers substantially the same period as the plaintiff’s, 
and is made up of various ‘items, such as the use of grass 
land, rents collected from tenants, wheat, corn, potatoes, 
etc., one promissory note for $82 particularly mentioned 
in the submission, and cash loaned. 
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By a reply, the plaintiff admitted the items of cash and 
the promissory note. Two or three other items of the de- 
fendant’s account were also admitted, but the most of. it 
was denied. Upon these issues a trial was had before the 
arbitrators, who found, as shown by their award: First. 
That the plaintiff had received from the defendant in prop- 
erty, money, etc., as charged, specifying the items, but not 
including any of the corn charged against him in the year 
1880 as having been sold to one M. O. Ayres for four 
hundred and seventy-five dollars, to the amount of one 
thousand dollars and twenty-seven cents; and Second. 
That the plaintiff should have of his account, without men- 
tioning the items thereof, as a credit, the sum of four hun- 
dred and ninety dollars and forty-seven cents. As to the 
corn sold to Ayres, which it seems had not yet been paid 
for, the arbitrators found specially that it was sold by the 
plaintiff as agent for the defendant, and that the plaintiff 
had not purchased and paid for it as he had alleged in his 
reply. Asa conclusion from these findings of fact the ar- 

’ bitrators awarded that the plaintiff was indebted to the de- 
fendant in the sum of five hundred and nine dollars and 
eighty cents, for which amount the defendant was entitled 
to jndgment. 

Under the second objection it is urged that this award is 
fatally detective because it does not contain a special find- 
ing as to each one of the items composing these two ac- 
counts. With this view we cannot agree. The arbitrators - 
were not required by tli2 “2rms of the submission to so find, 
nor does it appear that they were even requested to do so. 
In such case there is no reason for requiring any greater 
particularity in an award of arbitrators than is customary 
in the verdict of a jury, or the finding of a court. 

The law doubtless is as claimed by counsel, that in or- 
der to make a valid award the arbitrators must pass upon 
ail af the material matters submitted to them. But the 
position which seems to be taken, that because the award 
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fails to specify the particular finding on each separate item 
of an account it follows that the arbitrators did not pass 
upon them, is supported by neither reason nor authority. 
Every reasonable intendment is to be made in favor of an 
award of arbitrators. Strong v. Strong, 9 Cush., 560. Bush 
v. Davis, 34 Mich., 190. The legal presumption, unless 
the contrary appear, is, that arbitrators decide all matters 
which are submitted to them, and only those. 1 Am. 
Law Register (N.5.), 691. Walker v. Merrill, 13 Me., 
173. Chapin v. Boody, 25 N. H., 285. Spear v. Hooper, 
22 Pick., 144. 

As to the plaintiff’s account, the arbitrators say: “We 
award to Jacob A. Sides, of his account, as a credit, $490.- 
47.” Now the fair and reasonable inference from this is, 
as it seems to us, that after fully considering the evidence 
applicable to each of the items composing the account they 
found them to be sustained to that amount, and that as to 
_ the residue they were unproved. This certainly would be 
sufficiently definite as a general finding of a court or jury 
to authorize a judgment, and why not in the case of arbi- 
trators whose decisions are looked upon with peculiar favor 
by all courts? We are of opinion that it is. 

The third, fourth, and fifth objections are entirely without 
merit. The findings of fact and conclusions of law are not 
united, but are separately stated as the statue directs. The 
only conclusions of law are, first, “that Jacob <A. Sides is 
indebted to David Brendlinger in the sum of five hundred 
and nine dollars and eighty cents, for which amount he is 
entitled to judgment.” And, second, “that the costs of 
this arbitvation shall be paid equally by the parties, each 
paying one-half.” The other findings are all of fact, and 
the conclusion that the plaintiff was indebted in the amount 
named resulted necessarily therefrom, that being the exact 
difference in favor of the defendant between the respective 
accounts as found and allowed by the arbitrators. The 
matter of costs was largely within the discretion of the ar- 
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bitrators, and seems to have been considerately disposed of. 
On the whole we are of the opinion that the judgmen: of 
the district court on the award should be in all things af-~ 
firmed. 

JUDGMENT AFFIRMED. 


Duprey M. STEELE ET AL., PLAINTIFFS IN ERROR, Y. 
JoHN G. Dopp ET AL., DEFENDANTS IN ERROR. 


1. Attachment: arrmpavit. Although an affidavit setting forth 
a ground of attachment substantially in the words of the statute 
will support the writ as long as it stands unchallenged by a 
denial, when so challenged its truthfulness must be shown by 
competent proof of facts, or the attachment will fail. Facts ex- 
amined and held not to warrant an attachment. 


2. Ground of Attachment: REMOVAL OF PROPERTY. The 
mere fact of a removal of property out of the jurisdiction of a 
court, unless it be done with intent to defraud ereditors, does 
not give the right of attachment. 


Error to the district court for Adams county. Tried 
below before GasLin, J. 


Euclid Saunders and Dilworth & Smith, for plaintiffs in 
error. 


Batty & Ragan, for defendants in error. 
Lakx, Cu. J. | 


This is a proceeding in error, and is brought to reverse 
an order of the district court for Adams county dissolving 
an attachment levied on the property of Lizzie FE. Reed, - 
one of the defendants. ‘ 

The affidavit for the attachment was made by an attor- 
ney of the plaintiffs’, in which several grounds were stated, 
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substantially in the words of the statute, and to the effect 
that the defendants were “about to convert a part of their 
property into money for the purpose of placing it beyond 
the reach of their creditors,” that they “have property and 
rights in action which they conccal,” that they “have as- 
signed, removed, and disposed of a part of their property,” 
and “are about to dispose of a part of their property, wita 
the intent to defraud their cr editors.” 

Although this affidavit is made up of conclusions merely, 
having none of the facts or circur stances from which they 
were drawn, it justified the issuing of the order of attach- 
ment, and was adequate to support it so long as it stood 
unchallenged by a denial of its truthfulness. But it was 
so challenged by the oath of Mrs, Reed, under a motion to 
dissolve, whereby the burden of showing that the conclu- 
sions in the affidavit for the attachment were warranted 
was cast upon the plaintiffs. Hilton v. Ross, 9 Neb., 406. 

Recognizing the obligation imposed upon them by this 
rule, the plaintiffs produced several affidavits which they 
claim overcome Mrs. Reed's denial, and fully support the 
attachment. But the court below seems to have thought 
otherwise, and so do we. In these supporting affidavits we 
find no facts tending to show any concealment of property 
or rights in action by Mrs. Reed, or any design of placing 
her effects beyond the reach of, or in in any other manner of 
defrauding, her creditors. | 

The first of these affidavits is that of G. D. Pierce, who 
made the one on which the order of attachment issued. 
The substance of it is, that during the years 1878-9 the 
defendants were engaged as partners, under the firm name 
of Dodd & Co., in the retail grocery business at Hastings, 
in this state. That, including her interest in that business, 
Mrs. Reed had real and personal property of the value cf 
thirty-eight hundred and fifty «lollars. That in 1879, 
about when the plaintiffs’ claim fell due, Mrs. Reed sold 
her interest in the partnership to her partner, Dodd, and 

34 7 
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aiso “disposed of all her other personal property, and con- 
“verted the same into money,” * * * * “with the in- 
tent to defraud her creditors.” That she made several con: 
veyances of real property, one in March, 1880, to Frank 
C. Phillips, for three hundred and fifty dollars, one in Sep- 
tember of the same year to Carson J. Hamot, for the nom- 
inal consideration of fifteen hundred dollars, and one in Sep- 
tember, 1881, to a Mrs. Paul, for the nominal consideration 
of one thousand dollars. No fraud is alleged by affiant cf 
the first of these conveyances, but of that to Hamot he says, 
“no consideration whatever was paid,” and that it was 
made “for the purpose and with the intent to defraud -her 
creditors,” and of that to Mrs. Paul, that she was without 
means to pay for the property, wherefore he “firmly be- 
lieves that the conveyance * * * was without any 
consideration, and was made by the said Lizzie E. Reed for 
the purpose and with the intent to defraud her creditors.” 
He further swears that “said Lizzie E. Reed has removed 
from said county of Adams, and has taken with her all her 
personal property, and that the only property remaining to 
her in said county, subject to attachment,” is that seized in 
this actiou, and worth only about eight hundred dollars. 
We find in this affidavit no fact or circumstance justify- 
ing the conclusion or belief of affiant that either of these 
sales was fraudulent, and especially so when taken in con- 
nection with Mrs. Reed’s explanation of her temporary re- 
moval from the county, to which we shall hereafter refer 
more particularly. The inference that the conveyance to 
Hamot was fraudulent seems to have been based chiefly 
upon an admission by him that it was without considera- 
tion, and that it was re-conveyed to her in less than a year 
afterwards. This admission, however, is merely hearsay, 
and not binding upon Mrs. Reed. It cannot be used to 
her prejudice. Besides, even if Hamot gave no considera- 
tion, the transaction as evidence of fraud seems to be de- 
prived of all force by the fact that he re-conveyed the 
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premises to her before the suit was instituted, and more 
than nine months before the order of attachment was is- 
sued. Then, too, we have the attendant circumstance, 
strong against the idea of there being fraud in the trans- 
action, that Mrs. Reed’s only indebtedness so far as dis- 
closed was simply that to the plaintiffs, which was then less 
than four hundred dollars,a sum quite inconsiderable in com- 
parison with what her property is admitted to have been 
worth. 

As to the conveyance to Mrs. Paul, affiant’s conclusion 
that it was fraudulent, as shown by his affidavit, rests en- 
tirely upon the facts that she herself was worth but little, 
and that her husband having then but recently failed in 
business had no means with which to aid her. These cir- 
cumstances alone are not adequate to the establishment of 
fraud on the part of Mrs. Reed. Aside from the argumen- 
tative inference which affiant would have us draw there- 
from, nothing is offered to show that the consideration 
mentioned in the deed was not actually paid; but even if 
it had not been paid, and the sale were on time, being in all 
other respects fair, a design to defraud the plaintiffs would 
hardly be reasonably inferable therefrom. 

The ouly other affidavit relating to the question of fraud 
is that of George W. Barr, a traveling salesman of the 
plaintiffs. It, however, adds nothing important to the 
one we have just examined, being but a repetition merely 
of it as to the facts sworn to. 

As to Mrs. Reed’s removal from “the jurisdiction of the 
court” with a part of her property, which is charged by 
the plaintiffs to have been “ with intent to defraud her cred- 
itors,” she swears that in Angust, 1881, desiring that her 
daughter should have an opportunity to attend the State 
University, at Lincoln, “she went there with her aud occu- 
pied rooms temporarily.” That “she did not move from 
Hastings, but was only temporarily absent during the 
school term, and expected to return as soon as the term was 
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out.” It appears that in accordance with this expectation 
she did return to Hastings and is now residing there. 

The mere fact of a removal of property from the juris- 
diction of a particular court, or from the state even, unless 
accompanied with an intent to defraud creditors, does not 
give the right of attachment under our law. The pur- 
ticular intent mentioned in the statute is essential to that 
right. Without such intent a debtor is at full liberty to 
change his place of abode and go with his effects whither- 
svever he wills, with all the freedom from lawful molesta- 
tion of one not indebted. We are of the opinion that the 
court below took the correct view of the case, and the judg- 
ment will be affirmed. 


JUDGMENT AFFIRMED. 


TimowHy HUBBARD, APPELLEE, V. JOEL DRAPER ET 
AL., APPELLANTS. 


L. Foreclosure sale of real property: APPRAISEMENT. A 
- court may vacate an appraisement of real property ordered sold 
under a decree of foreclosure, but unless this is done there is no 
authority for making a second one until the property has been 
twice offered for sale, and remains unsold for want of bidders. 


The fact that the sale was made in view of asecond and 
unauthorized appraisement is not of itself sufficient ground for 
setting it aside when in fact it conforms to a prior and valid one 
as to the price realized. In such case the error is without prej- 
udice. 


2. 


APPEAL from order confirming sale, made by Pounn, 
J., in the district court for Otoe county. 


Edwin F. Warren, for appellants. 


S. H. Calhoun, for appellee, 
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Lakes, Ca. J. 


This is an appeal from an order of the district court for 
Otoe county overruling exceptions to and confirming a sale 
of some lots in Nebraska City, made under adecree of fore- 
closure. 

The chief and perhaps only real objection to the sale 
seems to have been that it was made under an illegal ap- 
praisement. The decree ordering the property to be sold 
was made Oct. ‘12, 1880, anda stay for nine months taken. 

On the 11th of August, 1881, an order was issued to the 
sheriff to carry the decree into execution, under which the 
property was appraised and advertised to be sold, but, be- 
fore the day of sale arrived, this order was, by direction of 
the plaintiff’s attorney, recalled, and an alias order issued. 
Under this second order a new appraisement was had, a 
sale made, which, on motion of the defendants whio prose- 
cute this appeal, was set aside. 

The ground on which this sale was vacated is not mani- 
fest, as we have in the record nothing to indicate which of 
the several distinct exceptions were sustained. It is prob- 
able, however, that it may have been because of its having 
been made under the second appraisement, when it ought to 
have been made under the first, which had not ‘been set 
aside, nor had there been any offer of the property under it. 

An appraisement may, of course, be vacated by the court 
for any sufficient reason, but unless this be done, there is 
no authority for making a second one until the property 
has been twice offered for sale, and remains unsold for 
want of bidders. Code of civil procedure, § 495. 

A third alias order for the sale of property was issued 
to the sheriff on the first day of March, 1882. Under it 
the sale now in question was made. J'rom the sheriff’s re- 
turn it appears that this sale was nominally made under 
the second appraisement, whereby the valuation was consid- 
erably lower than that fixed by the first. Under this sale 
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but a very small number of the lots covered by the decree 
were disposed of, most of them remaining unsold for want 
of bidders. 

But, although this sale was made nominally pursuant to 
the second valuation, the prices actually realized seem to 
be sufficient to answer the requirement of the first. At all 
events, it is not shown that they were less than two-thirds 
of the value as fixed by the first appraisement. For in- 

estance, block six in Hail & Co.’s addition to Nebraska City, 
consisting of twelve lots, is described in the decree as a 
whole, and was so appraised under the first order of sale at 
two hundred and forty-three dollars and sixty-one cents, 
two-thirds of which is one hundred and sixty-two dol- 
lars and forty cents. The sheriff sold six of these lots, or 
one-half f the whole block, for one hundred and sixty- 
seven dollars, thus realizing for one-half of this particular 
piece over four dollars more than he would have been jus- 
tified in taking for the whole. 

The residue of the property sold was six ! t in block 
ninety-nine, in Nebraska City. These lots were, it seems, 
incumbered by quite au amount of taxes, and their value, 
after deducting these liens, was fixed at the sum of two 
hundred and thirty-two dollars and forty-three cents. The 
amount realized by the sale was ‘ne hundred and sixty 
dollars, which was more than two-thirds of their net value. 
The fact that the return of the officer shows the sale to 
have been made in view of a second and unauthorized ap- 
praisement is not of itself a sufficient ground for setting it 
aside, when in fact it conforms to a prior and valid one, as - 
to the price realized. 

One other objection is made to the confirmation of this 
sale. It is, that in making the appraisement the appraisers 
deducted from the gross value of some of the property cov- 
ered by the decree certain taxes for which a sale had been 
made and a deed executed by the treasurer to the purchaser. 
This point is supported, it seems, by one affidavit on the 


JULY TERM, 1883. 608 
Hair v. The State. 


part of the defendants, and denied by one on the part of 
the plaintiff. There is no bill of exceptions, however, show- 
ing what the evidence before the district judge was, and it 
cannot, therefore, be here considered. As to the points of 
objection made to this sale the record discloses no prejudi- 
cial error, and the order confirming it must be sustained. 


ORDER AFFIRMED. 


Francis Hair, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


1. Practice in criminal cases: CONTINUANCE. H. was indicted 
for horse stealing at the Uctober, 1882, term of court, plead not 
guilty, and the cause was continued on the motion of the state, 
the next regular term being in April following. A special term 
of court was afterwards called, and held in December of that 
year, at which H., against his objections, was tried. Held, That 
the continuance being general operated to continue the case to 
the next regular term. 


The facts stated in an affidavit in support of a 
motion for a continuance for the purposes of the motion will be 
taken as true. And where sufficient facts are stated a continu- 
ance should be granted. Williams v. The State, 6 Neb., 334, ad- 
hered to. 


. Error to the district court for Kearney county. Tried 
below before GasLin, J. 


Sam. Savidge and Hamer & Conner, for plaintiff in 
error, cited: Johnson v. Dinsmore, 11 Neb., 394. Billings 
v. McCoy, 5 Id., 190. Williams v. The State, 6 Id., 338. 


Isaac Powers, Jr., Attorney General, for the State, cited : 
State v. Roorbacker, 19 Iowa, 154. Bledson v. Common- 
wealth, 6 Rand., 673. Jones v. The State, 11 Ind., 357, 
MeLean v. The State, 28 Kan., 3738. 
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Maxwe tt, J. 


The plaintiff was indicted for horse stealing at the Octo- 
ber, 1882, term of the district court of Kearney county. 
He plead not guilty to the indictment, and the state not be- 
ing ready to proceed to trial asked for and obtained a con- 
tiriuance of the cause upon the ground of a “ want of mate- 
.vial testimony.” The order for a continuance required “the 
prisoner to enter into bonds with approved security that he 
will appear at the district court for Kearney county, on the 
first day of the next term thereof,” recognizance being fixed 
at $400. Thenext regular term of the court was called to 
be held in April, 1883. In November, 1882, a special term 
of the district court of Kearney county was called to be 
held in December of that year, and the plaintiff was noti- 
fied that he would then be tried upon said indictment. At 
the special term he filed a motion for a continuance sup- 
ported by affidavits, in which he stated that he lad been led 
to believe that the cause had been continued to the regular 
term in April; that he had been unable to procure bail up 
to that time, but had been endeavoring and expected soon 
to doso; that the horses he was charged with stealing he 
had purchased in good faith of one John Drum, of Chap- 
man station, Kansas, and had paid fall value for the same; 
that he can prove by said Drum that he did buy said horses 
in good faith and did not steal the same, and that he can 
not safely proceed to trial without the testimony of said 
Drum, etc. The motion was overruled, a trial had, and 
the plaintiff found guilty and sentenced to imprisonment 
in the penitentiary for ten years. : 

- The first ground upon which a reversal is sought is, that 
the court erred in overruling the motion for a continuance. 
Where a motion for a continuauce is based upon the grounds 
stated in an affidavit which accompanies the motion, the 
facts stated in the affidavit for the purposes of the motion 
will be taken as true, and if sufficient grounds are shown 
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and reasonable diligence has been used by the party filing 
the motion a continuance should be granted. The court 
will not permit to be filed, nor consider, counter affidavits in 
such case because it will not in that proceeding permit an 
issue to be raised as to the truthfulness of the affidavit 
Williams v. The State, 6 Neb., 334. The prompt disposi- 
tion of causes is very desirable, but it is of much greater 
importance that justice be administered. To this end a 
reasonable opportunity should be given a party, where he 
makes a proper showing, to procure his testimony, and if 
necessary a continuance should be granted. In the case at 
bar the record shows that at the October term the cause 
was continued generally—in effect to the next regular term— 
on the motion of the state. Afterwards, and within two 
months, a special term was held and the cause tried against 
the objections of the plaintiff. In his affidavit for a con- 
tinuance he states that he purchased the horse for which he 
was indicted and found guilty of stealing, of one Drum, and 
states his place of residence and sufficient reasons why he 
has failed to procure his testimony. These statements be- 
ing taken as true certainly were good grounds for a contin- 
uance. It is very evident, too, that the case having been 
continued to the regular term it should not have been taken 
up against the objection of the accused and tried at a spe- 
cial term called for another purpose. Such practice might 
lead to great hardship by enabling the state to procure its 
witnesses and insist upon a trial at a time when the accused 
could not be prepared to make his defense. 
Objection is made to the severity of the sentence. Our 
statute fixes the punishment at not less than three nor 
more than fifteen years, Crim. code, § 117. The sentence 
certainly seems excessive. The opinions of the ablest 
jurists coincide that it is the certainty and not the severity 
of punishment that deters from crime. The law fixes the 
minimum and maximum of imprisonment and leaves the 
court to adjust the punishment according to the circum- 
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stances attending the commission of thecrime. If no fact is 
shown except that of the theft, there seems to be no good 
reason for a term of imprisonment much, if at all, in excess 
of the minimum fixed by law. Certainly 2 sentence for ten 
years cannot be justified. The bail in this case was fixed 
at $400 by the court, showing that the offense was not cou- 
sidered by it of so unusual a character that a very large 
sum was required to secure the presence of the accused. 
And we see nothing in the testimony calling for unusual 
severity in the sentence; but as the cause must be reversed 
for the refusal to grant a continuance, it is unnecessary to 
‘lecide this question. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED, 


Exocn HunrTER, PLAINTIFF IN ERROR, V. THE Strate, 
EX REL. D.C. PATTERSON, DEFENDANT IN ERROR, 


1. County Seat Ccntest. The town of W. received 293 of a total 
of 410 votes cast on the question of removal of the county seat of 
W. county. Held, That mere allegations of fraud and illegal vot- 
ing, without any statement of facts upon which the charges were 
based, were nota sufficient defense in an application for a man- 
damus to compel the county oftficers to remove and keep their 
offices at the town of W. 


: MANDAMUS: PLEADING. Where in the defense to a 
mandamus to require certain county officers to remove and hold 
their respective offices at a town receiving more than three-fifths 
of all the votes cast at an election for the removal of the county 
seat, there was no claim or allegation of the bribery of voters, 
Held, That that matter must be pleaded to be available, 


2. 


Error to the district court for Wayne County. Heard 
below before BARNEs, J. 


Andrew Bevins, for plaintiff in error. 
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At time notice was served an injunction was in full force 
restraining removal of county seat, offices, ete. The in- 
junction being against the county was binding on all indi- 
viduals acting for the county. People v. Sturtevant, 5 Seld., 
263. Mandamus will not lie. High Ex. Leg. Rem., 23. 
The State, ex rel. Reed, v. Ramsey, 8 Neb., 291. Result of 
an election cannot be decided by mandamus. The State v. 
Palmer, 10 Neb., 203. 


Britton & Northrop, for defendant in error. Injunction 
was not binding on defendants below. It did not run against 
them but against county commissioners. Mandamus lies. 
State v. Sherwood, 15 Minn., 221. 


MAXWELL, J. 


An election was held in Wayne county on the 5th day 
of December, 1882, for the relocation of the county seat of 
that county. The whole number of votes polled at that 
election was 410, of which the town of Wayne received 
2938, which being more: than three-fifths of all the votes 
cast, entitled it to become the county seat. On the 9th 
day of March, 1883, D. C. Patterson, as relator, applied to 
Judge Barnes, at Ponca, fora peremptory writ of manda- 
mus to compel the clerk, treasurer, judge, and sheriff of 
said county to remove their respective offices, with the rec- 
ords and papers pertaining thereto, to the town of Wayne. 
A peremptory writ was awarded, it is claimed upon insuffi- 
cient notice. Afterwards the plaintiff by his attorney, A. 
Bevins, filed a motion for a re-hearing, which was had at 
West Point. On the re-hearing the plaintiff introduced in 
evidence a petition in a cause then pending in the district 
court of Wayne county, to enjoin the county commission- 
ers from removing the records of said county to the town 
of Wayne. The district judge adhered to his decision 
granting a peremptory writ of mandamus, and from that — 
decision the plaintiff brings the cause into this court, the 
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evidence to show that the mandamus should not have been 
granted being the petition in the equity case above referred 
to. We have read the evidence carefully and do not find 
a single fact stated showing fraud in the election. There 
are charges of fraud, illegal voting, etc., without stating 
what was done. The question here involved was before 
this court in State v. Thatch, 5 Neb., 94, where it was 
held that a party who charges that an election has been 
carried by fraud must state the facts on which he bases his 
charge. Jt is also alleged that certain citizens of Wayne, 
naming them, entered into a bond to the county to furnish 
free of charge to the voters of said county the necessary 
offices and buildings for five years for the use of the county, 
It is alleged that a sufficient number of votes were changed 
by this offer to carry the election in favor of the town of 
Wayne. These are mere allegations in a petition in an ac- 
tion upon which no proof has been taken and therefore can- 
not be accepted as facts. They are not pleaded as a defense 
to the mandamus and therefore cannot be considered. Jef- 
ferson Co. v. The People, 5 Neb., 127. If the proof in the 
equity case should show that the election was carried in the 
manner indicated it will then be necessary for this court to 
determine in that case whether such acts constitute bribery, 
so as to avoid an election. But there is no issue to that 
effect presented in the pleadings, and it would be improper 
to determine that matter upon the meagre allegations in 
the petition in equity now before us as evidence, with that 
action undetermined. The petition at the most shows that 
an action is pending to enjoin the county commissioners 
from removing the records, and would not preclude a court 
from granting a mandamus against the other county offi- 
cers requiring them to remove their respective offices. As 
a rule, in case of a county seat contest, a court should have 
clear and unmistakable proof that an election for that pur- 
pose, fairly conducted, has resulted in.the majority required 
by iaw in favor of the locality claiming to have been se- 
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lected as the county seat. And if the right is not clear, the 
writ should be refused. In any case suflicient time should 
be given all parties in order that a fair hearing may be 
had. Whether sufficient time was given in the first instance 
in the hearing before the judge of the district court it is 
unnecessary now to inquire, as it seems to be conceded that 
the plaintiff had ample opportunity to present his case at 
West Point. And taking all the testimony offered by the 
plaintiff it fails to show that the district court erred in 
granting the mandamus. The judgment must therefore be 
affirmed, 


- JUDGMENT AFFIRMED. 


Anna M. G. McCormick, PLAINTIFF IN ERROR, V. 
CHARLES RIEWE, DEFENDANT IN ERROR. 


Replevin will not lie to oust a tenant from the occupancy of a 
building. 
Error to the district court for Douglas county. Tried 
below before Savage, J. 


George W. Ambrose and George E. Pritchett, for plain- 
tiff in error. 


W. J. Connell and Charles R. Redick, for defendant in 
error. 


MaAxwELL, J. 


This case was before this court in 1881, and is reported 
in 11 Nebr., 261. The facts are stated in that opinion and 
need not be repeated. The former judgment was reversed, 
and upon the second trial a verdict was returned in favor 
of Riewe for the sum of $447.94, upon which judgment was 
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rendered. The plaintiff brings the cause into this court by 
petition in error. The only error relied upon is the refusal 
of the court to give the following instruction: “The jury 
are instructed that if they find that the tenancy of the de- 
fendant expired on or before June Ist, 1878, and that he 
was thereafter unlawfully holding over his term, and that 
on the 7th day of June, 1878, W. J. Sweezy served upon 
the defendant the notice to quit, which is in evidence, that 
the plaintiff can maintain the action and you should find a 
verdict in her favor.” This instruction was properly re- 
fused. - 

Riewe was in possession of a frame building under a lease. 
If, as is claimed by the plaintiff, the defendant was holding 
over after the expiration of his term, the law provides a 
summary remedy to recover the possession by proceedings 
in forcible entry and detention. In such action notice to 
quit must be given and the rights of the plaintiff and de- 
fendant will be inquired into and protected, and the judg- 
ment of the trial court may be reviewed on error. But 
replevin will not lie. Riewe v. McCormick, 11 Neb., 261. 
It is pretty clear in this case that there was an attempt to 
override the law and trample upon the rights of the de- ° 
fendant, and that the process of the court was used as a 
cover to perpetrate a wrong. 

There is no error in the record and the judgment is af- 
firmed, 


JUDGMENT AFFIRMED. 


Georar W. MowErY, PLAINTIFF IN ERROR, V. P. P. 
Mast & Co., DEFENDANTS IN ERROR. 


Negotiable Instruments. Where a negotiable instrument is 
lost after it becomes due, a recovery may be had thereon in a 
court of law. 
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Error to the district court for Adams county. Tried 
before Pounp, J., in the absence of Gasutn, J. 


Batty & Ragan, for plaintiff in error, cited: 1 Nash 
Practice, 555. Mores v. Trice, 21 Gratt., 556. Kinsdale 
v. Bank, 6 Wend., 378. Hopkins v. Adams, 20 Verm., 
407. Posey v. Decatur Bank, 12 Ala.,802. 2 Daniels, 
1477-8. 2 Parsons on Notes and Bills, 302. 


O. B. Hewett, for defendant in error, cited: Mason v. 
King, 15 Ohio, 242. 1 Wait’s Actions and Defenses, 166, 
and cases cited. 


MAxweELL, J. 


This is an action on a guaranty made by Mowery to 
Mast & Co. upon a promissory note, the note being lost 
after it became due. The guaranty is as follows: “For 
value received we hereby guarantee the payment of the 
within note, and waive ‘protest, demaud, and notice of non- 
payment thereof, G. W. Mowery.” The action was com- 
menced before a justice of the peace, who rendered judg- 
ment in favor of Mowery, and dismissed the action. 
_ Mast & Co. appealed the cause to the district court, where 
they recovered judgment for the sum of $111.43. Mow- 
ery brings the cause into this court by petition in error. It 
is alleged in the petition that after the note became due, 
Mast & Co. were, and still are, the owners and holders of 
said note, and at no time have sold, assigned, transferred, 
or endorsed the same in any manner. It is also alleged 
that after said note became due, and while in the hands of 
Mast & Co.’s attorneys for collection, it was lost, and plain- 
tiffs have not been able to find it, though diligent search 
has been made for the same. These facts are not denied 
in the answer, and are therefore admitted. The principal 
ground of error relied upon is that the action should have 
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been brought in a court of equity, and not of law, and 
therefore the justice of the peace had no jurisdiction. 

The authorities upon this question, both in England and 
this country, are conflicting, the chief difficulty being the 
authority of a court of law to require the plaintiff to give 
indemnity against the note if itshould afterwards be found 
in the hands of an innocent holder who acquired it before 
due. 

Among the grounds upon which the English courts re- 
quire the action to be brought in a court of equity are: 
First, that the person paying a note or bill is entitled to 
receive it on payment as evidence of such payment. Sec- 
ond, that the instrument may afterwards be found, al- 
though supposed to be lost or destroyed. Third, the in- 
strument may have been negotiated before due, therefore 
indemnity is required. The rule is different, however, 
both in this country and England, where the note sued on 
is not negotiable. And the authorities are pretty nearly 
unanimous that where the instrument is clearly shown to 
have been destroyed, no indemnity is necessary. Where 
a negotiable instrument, in such form that the legal title 
will pass to the holder by delivery, is lost before it becomes 
_ due, there is good reason for requiring a bond of indem-. 
nity from the person who has lost the instrument, if he bring 
an action on such lost instrument to recover the amount due 
thereon. In such case the action should be brought in a 
court of equity, which may impose suitable conditions upon 
the plaintiff before he will be permitted to recover. But 
where it is clearly shown that an instrument is lost after it 
has become due, and an action is brought thereon by the 
actual owner, no indemnity would seem to be necessary. 
The instrument will stand on the same ground as though 
it was non-negotiable, and a recovery thereon by the actual 
owner will be a complete bar to an action by a party who. 
has received the instrument after it became due. In the 
case at bar it is admitted on the pleadings that Mast & Co. 
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have not transferred the note in question, and that it was 
lost in the office of their attorney after it became due. 
This being the case, a court of law had jurisdiction. 
Thayer v. King, 15 Ohio, 242. Story’s Eq. Juris., § 86a, 
and cases cited. The action, therefore, was properly brought 
before a justice of the peace. The judgment must be af- 
firmed. 


JUDGMENT AFFIRMED, 


GrorcE W. Forey, APPELLANT, v. SAMUEL W. MER- 
RYMAN ET AL., APPELLEES. 


Mortgage on U.S. Homestead. One M., in 1871 entered a 
quarter section of land as a homestead under the laws of the 
United States. In 1875 he executed a mortgage upon the same. 
In 1877 he made final proof and received a patent. Afterwards 
he conveyed by quit claim deed to one R. Held, That R., being a 
stranger to the transaction, could not question the validity of 
the mortgage. 


AppEAL from the district court of Fillmore county. 
Tried below before Davrpsovn, J. 


. Burr & Kelly for appellant, cited: Cheney v. White, 5 

Neb., 261. Bellinger v. White, Id., 339. Skinner v. 
Reynick, 10 Neb., 323. Knight v. Leary, 54 Wis., 459. 
Jones v. Yoakum, 5 Neb., 265. Smith v. Steele, 13 Neb., 
1. Nycum v. McAllister, 33 Lowa, 374. Simmons v- 
Yurann, 11 Neb., 516. Bateman v. Robinson, 12 Id., 
508. Blanchard v. Jamison, ante p. 244. Watson »v. 
Voorhees, 14 Kan., 328. Robbins ». Burr, 54 Ill, 48. 
Miller v. Little, 47 Cal., 174. Seymour v. Saunders, 3 
Dill., 437. 


Lamb, Billingsley & Lambertson for appellees, cited: U. 
S. Statutes, § 2,290 et seg. Oaks v. Heaton, 44 Iowa, 
35 : 
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119. Dawson v. Merrill, 2 Neb., 119. Id., 3 Neb., 458. 
Brewster v. Madden, 15 Kan., 249. Warren v. Van 
Brunt, 19 Wall., 654. Evans v. Folsom, 5 Minn., 422. 
Platte v. U. P. R. R., 99 U.S, 38. Penn v. O#, 12 La. 
Ann., 233. 


Maxwe.n, J. 


On the 29th day of June, 1871, Samuel W. Merryman 
entered as a homestead the north-west quarter of section | 
22, township 6, range 4 west, in Fillmore county. In 
December, 1875, he executed a promissory note as fol- 
lows : 


“$1,500. Peoria, Tll., Dec. 4th, 1875. 


“Tour years after date I promise to pay to Edward A. 
Casey or order, fifteen hundred dollars, at Peoria, value re- 
ceived, with interest at ten per cent per annum from date. 
Interest payable annually. 

“S. W: MERRYMAN, Sr.” 


At the same time, to secure the payment of said note he 
executed a deed of trust upon said land to Jacob Darst, as 
trustee for said Casey. Various sums, amounting in the 
aggregate to $400, were paid as interest on said note. IJ 
“March, 1877, Merryman made his final proof, and re- 
ceived a patent for said land, August 10th, 1877. In 
August, 1879, Samuel W. Merryman, for the consideration 
of one dollar, executed a quit claim for said land to Leslie 
Robison. There is also a quit claim deed from Mrs. 
Hunt, a daughter of Merryman, and her husband, to 
Robison for the land in question. These deeds to Robi- 
sou, although absolute on their face, are in the nature of 
mortgages, he at the time of the delivery of the same hav- 
ine executed to Samuel W. Merryman, Jr. a'bond pro- 
viding that upon “1st, the payment of six hundred dol- 
lars on or before the 22d day of September, 1880, with 
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interest from date at the rate of eight per cent; 2d, the 
payment of one thousand dollars on or before the 22d day 
of September, 1881, with: interest at eight per cent from 
date, payable annually; 3d, the payment of eight hun- 
dred and sixty-one dollars on or before the 22d day of 
September, 1882, with interest from date, payable an- 
nually, at eight per cent;” time being made the essence 
of the contract, he would reconvey said land. The Casey 
note and mortgage were transferred to the plaintiff before 
they became due, and in February, 1882, he commence 
an action in the district court of Fillmore county to fore- 
close the same. ‘To the petition filed in that case an an- 
swer was filed purporting to be made jointly by Samuel 
W. Merryman, Mary D. Merryman, and Leslie Robison. 
The answer admits the execution of the note and mort- 
gage, but states in substance that said mortgage was made 
upon premises the title of which was in the United States, 
and that the same “is a cloud upon the title of said Robi- 
son, and tends to depreciate the value thereof.” On the 
trial of cause in the court below, the court found for the 
defendants, and dismissed the action. The plaintiff ap- 
peals to this court. 

The uncontradicted testimony of Samuel W. Merryman, 
Sr., is, that he makes no defense to the action, nor has au- 
thorized any one to appear for him. The question for de- 
termination, therefore, is this: Can a subsequent pur- 
chaser or lien holder plead and prove asa defense in his 
own favor, that a prior mortgage, of which he had full 
notice at the time of his purchase, was invalid because the 
legal title to the mortgaged premises was in the United 
States at the time of the execution of the mortgage? 
‘Both derive their rights from the same person. 

Suppose Merryman at the time the mortgage was made 
had executed a lease of the premises in controversy for ten 
or more years, could Robison raise the objection that Mer- 
ryman did not possess the legal title and therefore could 
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not make a lease for that length of time? Such a defense, 
if available under any circumstances could only be taken 
advantage of by the lessor and not by astranger. Wor- 
eestor v. Eaton, 13 Mass., 371. Wheaton v. East, 5 Yerg., 
41. 

A mortgage or deed of trust in this state is not, as at 
common law, a conveyance, but simply createsalien. Ky- 
ger v. Ryley, 2 Neb., 28. Webb v. Hoselton, 4 Id., 308. 

The lien in this case was evidently created to secure a 
bona fide debt, and it is very clear that a third party, a 
ntranger to the transaction, cannot attack or defeat the 
same. He took his title or interest, as all the proof shows, 
with full notice of the existence of such lien, it being rec- 
ognized by his grantors, who conveyed to him merely by quit 
claim deeds. Besides, for aught that appears in this rec- 
ord the property may be amply sufficient to satisfy both 
debts. It is the interest of Merryman that this property 
should be applied to the payment of the debt, as otherwise 
he would be liable on the note to be collected from any 
other property he may possess. The land, therefore, as 
against one who took it with knowledge of or subject to 
the mortgage, is the primary fund for the payment of the - 
debt, and must be so applied. Halsey v. Reed, 9 Paige, 446. 
Johnson v. Corbett, 11 Id., 265. 

We have no doubt of the validity of the mortgage, even 
as against Merryman, but it is unnecessary to discuss that 
branch of the case as Robison is not in a position to raise 
the question. 

It follows that the judgment of the district court must 
be reversed, and a decree will be entered in this court in 
favor of the plaintiff. 


DECREE FOR PLAINTIFF. 
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Perer BRONDBERG, PLAINTIFF IN ERROR, V. WILLIAM 
M. Basporr, DEFENDANT IN ERROR. 


1. County Court: JuRIsDICTION. Under the provisions of the 
statute as it stood previous to the amendment of 1883, the juris- 
diction of the county court in civil cases was limited to sums not 
exceeding five hundred dollars. 


APPEAL TO DISTRICT COURT. A district court cannot 
acquire jurisdiction of a cause on appeal from the county court if 
the county court had no jurisdiction of such cause. 


2. 


3 Jurisdiction: WAIVER. Want of jurisdiction of the subject 
matter cannot be waived by consent of the parties, and an ap- 
peal from the judgment in such a case confers no jurisdiction on 
the appellate court. 


Error to the district court for Otoe county, where the 
cause had been brought on error from the county court by 
the defendant and judgment of that court reversed by 
Pounp, J., and same dismissed. The plaintiff claimed by 
his petition in the county court $588.60, and that amount 
was indorsed on the summons, but the judgment was for 
$500 only and costs, the defendant not appearing except to 
prosecute proceedings in error to the district court. 


Watson & Wodehouse, for plaintiff in error. 


The error, if any, was without prejudice, and county 
court had jurisdiction to render judgment for amount it 
did. Dillon v. Russell, 5 Neb., 484. Reynolds v. Rey- 
nolds, 10 Id., 574. Defendant did not open up judgment, 
hence could not prosecute error. Clendenning v. Oraw- 
ford, 7 Neb., 474. District court had jurisdiction. Comp. 
Stat., p. 611, § 601. Adams Express Co. v. St. John, 
_ 17 Ohio State, 641. 


C. W. Seymour, for defendant in error, cited: Clay ». 
Barlow, 123 Mass., 378. Bremaugh v. Worley, 6 Ohio 
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State, 597. Belford v. Parrish, 22 Ohio State, 371. 
Brauer v. Luntzer, 12 Neb., 476. Maxwell’s Practice, 41. 
Watson v. McCartney, 1 Neb., 131. 


Cons, J. 


At the date of the proceedings involved in this case the 
jurisdiction of county courts in civil actions was limited to 
five hundred dollars, the language of the statute being, 
“and shall have concurrent jurisdiction with the district 
vourt in all civil cases in any sum not exceeding five hun- 
dred dollars exclusive of costs.” Comp. Stat., 205. The 
summons issued by the county judge, as well in the ad dam- 
num clause as in the indorsement, stated the -plaintiff’s de- 
mand for which the suit was brought at five hundred and 
eighty-eight dollars and sixty cents. The copy of the 
plaintiff’s petition in the county court, returned in the 
record, shows that the plaintiff’s claim against the defend- 
ant in that court was for damages for failing to furnish 
material and pay for the making of five thousand eight 
hundred and eighty-six barrels at ten cents per barrel, 
making the amount of his claim $588.60. 

It seems to be well settled that in a court of limited jur- 
isdiction it is the amount stated in the ad damnum clause 
of the writ that gives jurisdiction even in cases where the 
petition or bill of particulars states a different amount as 
that for which judgment is demanded. But here all parts 
of the record agree and show the claim to have been for a 
single item of damages amounting to a sum beyond the ju- 
risdiction of the court either to try or to take the first step 
towards trying. 

There is a wide difference between jurisdiction of a party 
and jurisdiction of the subject wnatter of a law suit. If the 
court has jurisdiction of the subject matter, although no 
steps have been taken to obtain jurisdiction of the defend- 
ants, if he voluntarily comes before the court and _partici- 
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pates in the trial, or after the trial takes an appeal or writ 
of error, as a rule he waives all objections to the jurisdiction 
of the court. But it is quite different when the subject of the 
suit is not within the jurisdiction of, the court. In the 
case at bar the formal stipulation of the defendant would 
not have conferred jurisdiction upon the county court to 
try and adjudicate upon the case as presented by the rec- 
ord, and certainly his after appearance for the purpose of 
taking the case to the district court upon error, could have 
no such effect. 

Counsel for plaintiff in error contend that upon the 
district court finding error in the judgment of the county 
court, it should have reversed the judgment, and retained 
the case for a trial de novo in the district court. Such 
is doubtless the law in -all cases, except where the error 
consists in the lower courts assuming jurisdiction of a 
case where the law does not give it. The case of The 
Adams Express Company v. St. John, 17 Ohio State, 641, 
cited by counsel for plaintiff in error, is to this effect, no 
more. The court, inthe opinion,say: ‘The only question 
involved in this case is, whether upon reversal of a jus- 
tice’s judgment in the common pleas, on the petition of the 
defendant, for the reason that the justice had no jurisdic- 
tion of his person, the cause can properly be set down for 
trial and final judgment against the defendant’s consent? 
‘We answer the question in the affirmative. The defend- 
ant, by filing his petition in error, submits himself to the 
jurisdiction of the court for trial of the case under the _ 
statutory provision on that subject.” 

It must be confessed that we find some difficulty in re- 
conciling the view which we are obliged to hold in this 
case, with the provision of the statute cited by counsel for 
plaintiff in error. 

“Sec. 60. When the proceedings of a justice of the 
peace are taken on error to the district court, * * * 
and the judgment of such justice shall be reversed or set 
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aside, the court shall render judgment of reversal and for 
costs that have accrued up to that time in favor of the 
plaintiff in error, and award execution therefor, and the 
cause shall be retained by the court for trial and final judg- 
ment as in cases of appeal.” 

It is true that this statute makes no distinction between 
cases in which the justice had jurisdiction of the subject 
matter of the action and where he had not; but it can 
scarcely be possible that the legislature intended to place 
cases of slight error on an equal footing with the most 
flagrant usurpation of jurisdiction on the part of the 
lower court. The law has always preserved a clear dis- 
tinction between a total want of jurisdiction to act and er- 
roneous action in the exercise of an undenied jurisdiction, 
and such distinction cannot well be abolished without the 
iutent of the legislature to do so being clearly and unequivo- 
cally expressed. 

The supreme court of Wisconsin has repeatedly held (in 
the absence of a statutory provision exactly like that of 
ours above quoied, it must be admitted) that upon appeal 
from a justive of the peace or other lower court to the cir- 
cuit court, in a case where such justice or other lower court 
had not jurisdiction of the subject matter of the action, the 
appellate court acquires none. Cooban v. Bryunt, 36 Wis., 
605. Stringham v. Board of Supervisors, 24 Id., 594. 
Felt v. Felt, 19 (d., 208. To the same effect was held by 
the supreme court of New York. Malone v. Clark, 2 

_ Bill, 657; and of Kentucky, Stephens v. Boswell, 2 J. J. 
Marshail, 29; and such is the current of authority. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


Lake, Cu. J., concurs. 
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MaxweELL, J., dissenting. 


I admit that if the county court had no jurisdiction of 
the subject matter, that the district court could acquire 
none. But the county court did have jurisdiction of the 
subject matter to the extent of $500, the exact amount for 
which judgment was rendered. The summons may be 
treated as a nullity. It did not give the court jurisdiction 
of the person of the defendant, and the judgment, there- 
fore, was null and void. But the defendant instituted pro- 
ceedings in error to reverse the judgment, and thereby sub- 
mitted to the jurisdiction of the court. Fee v. Big Sand 
Iron Company, 13 Ohio State, 563. The judgment of the 
court below having been reversed, the statute made it the 
duty of the district court to retain the case for trial. 
There is a material difference between a case where the. 
zounty court has no jurisdiction of the subject matter— 
as in an action of slander—and that under consideration, 
where it had authority, upon service of a valid summons, to 
render the judgment complained of. I am unable, there- 
fore, to give my assent to the conclusions of the majority of 
the court. The judgment should be reversed, and the 
cause remanded to the district court for trial. 


J. A. GRIMISON, PLAINTIFF IN BRROR, v. H. C. Rus- 
SELL, DEFENDANT IN ERROR. 


1. Negotiable Instruments.. A memorandum apon a note 
made contemporaneously with and delivered with it, and in- 
tended as a part of the contract, is a substantive part of the note, 
and qualifies it the same as if inserted in the body of the in- 
strument, and with it constitutes a single contract. Benedict v. 
Cowden, 49 N. Y., 396. 
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An instrument in the form of a promissory note, but 
which by its terms is only to be payable on the condition of an- 
other certain note therein named being not paid, is not a nego- 
tiable promissory note. 


Error to the district court for Colfax county. Tried 
below before GEorGE W. Post, J. 


Phelps & Thomas, for plaintiff in error, cited: 1 Dan- 
iels, 35. 1 Wait’s Actions and Defenses, 534, 538, 539; 
545-549. 8 Southern Law Review, N.S., 526, and cases 
cited in notes 4 and 5. Leeds v. Lancashire, 2 Comp., 
205. Hartley v. Wilkinson, 4 Maule & Selwyn, 25. 
Brandt on Suretyship, § 79. Lang v. Pike, 27 Ohio 
State, 498. Kingsbury v. Westfall, 61 New York, 360. 


M. B. Hoxie & L. D. Chambers, for defendant in error, 
cited: Bailey v. Freeman,7 Johns., 280. Nelson v. Boyn- 
ton, 3 Metc., 400. Bainbridge v. Wade, 16 Q. B., 89. 
Henry v.. Coleman, 5 Vermont, 402. Brill v. Crick, 1 
Messon & Welsby, 232. Saunders v. Bacon, 8 Johns., 
485. 2 Parsons Notes and Bills, 517, and cases cited. 


Coss, J. 


This action was brought in the district court on a note, 
of which the following is a copy: 

“$103.10. Scuuy.er, Nes., August 13, 1877. 

“ Ninety days after date, we, or either of us, promise to 
pay to Geo. H. Wells or order, one hundred three 10-100 
dollars, for value received, negotiable and payable with- 
out defalcation or discount at the banking house of Sum- 
ner & Co., Schuyler, Nebraska, with interest at the rate 
of 12 per cent per annum from maturity until paid. 

“Tn case this note is not paid at maturity and an action 
commenced thereon, we agree to pay a reasonable attorney’s 
fee, not exceeding ten per cent on the amount due, the 
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same to be allowed by the court and included in the judg- 
ment. The conditions of this note are set forth in full 
upon the back of this note. 
“ (Signed) “W. WRIGHT. 
; “J, A. Grimison.” 
On the back is the following : ‘ 
“This note is to be binding upon the signers only on the 
folowing condition: That a certain note for ($103.10) 
one hundred three 10-100 dollars signed by W. Wright 
and G. H. Wells, and made payable to Wells & Nieman 
of Schuyler, Neb., be not paid. 
“W. WRIGHT. 
“G. H. WELLS. 
“J. A. Grimison.” 
“Pay H. C. Russell without recourse.” 


There was a judgment for the plaintiff below, and the 
defendant Grimison brings the cause to this court on error. 
There can be no doubt upon the authorities that the writ- 
ing on the back of the note must be taken asa part of it, the 
same as though it were written on its face and above the 
signature. This would be so even had the memorandum 
not been signed as it was in this case by all or any of the 
parties. This question is thoroughly discussed by Judge 
ALLEN in Benedict v, Cowden, 49 N. Y., 396, and all the 
authorities cited. The question was, however, squarely 
before this court in the case of the Polo Manufacturing 
Co. v. Parr, 8 Neb., 379, and squarely decided. In the 
opinion by the then Chief Justice the court say: “The 
rule results from the principle that the construction of the 
note is to be gathered from the whole of it, as well from 
the words on the back as those on the face, therefore a mem- 
orandum upon the back of a note made by agreement of 
the parties before signing, will bind all of the parties to it.” 

It therefore follows that the note sued on, not being an 
instrument providing for the payment of a c-rtain sum of 
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money absolutely and at all evenis, is not a negotiable prom- 
issory note within the law. It does not follow that it is 
not a legal instrument or that the plaintiff cannot obtain 

some measure of relief upon it. But in any suit for such 
relief he will be obliged to resort to such pleadings and 
proofs as are adapted to his rights as the holder of .an as- 
signed chose in action, and not to such as are only applica- 
ble to the rights of an endorsce of negotiable paper. 

The judgment of the district court is reversed and the 
rause remanded for further proceedings according to law. 


REVERSED AND REMANDED. 


SuMNER & COMPANY, PLAINTIFFS IN ERROR, V. THE 
County oF COLFAX, DEFENDANT IN ERROR. 


TaxesS: EQUALIZATION OF ASSESSMENTS. The power of the 
county commissioners to equalize assessments or grant any 
manner of relief against over-assessments (except to refund ille- 
gal taxes, paid under protest, in the manner provided by law) 
can only be exercised while sitting asa board of equalization, 
and their power to hold such session is limited to a period of 
ten days, commencing on the third Monday of June of each 
year. 


Error to the district court for Colfax county. Heard 
below before GEorcE W. Post, J. 


Phelps & Thomas, for plaintiff in error, cited: Rev. 
Btat., U. S., § 3702. Bank of Commerce v. New York 
City, 2 Black, 620. Bank Tax. Case, 2 Wall., 200. Van 
Allen v. Assessors, 3 Wall., 573. ° 


Miles Zentmeyer, for defendant in error, cited: Comp. 
Btat., 411. Sioue City & Pacific R. R. v.. Washington 
County, 3 Neb., 41. 
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Coss, J. 


Upon the precinct assessor applying to the bank of 
plaintiffs in error for the purpose of assessing them for 
general taxation for the year 1881, the plaintiffs claimed 
and informed said assessor that twenty-five thousand dol- 
lars of their funds were invested in certain non-taxable 
goverpment bonds, but did not show or offer to show them 
to him, for the reason that the same were in the city of 
New York. The assessor, without notifying said plaintifis 
of his purpose so to do, returns his assessment of the tax- 
ible property and funds of said plaintiffs without deduct- 
‘ng therefrom the amount uf said non-taxable bonds. At 
the meeting of the board’ of equalization in June, 1881, 
the plaintiffs appeared before it and claimed to have the 
said sum of $25,000 deducted from their said assessment ; 
but it does not appear that they presented any evidence of 
their right to such relief; nor that the board of equaliza- 
tion took any or what action upon their said claim. On 
the 25th day of May, 1882, the plaintiffs appeared before 
the board of county commissioners and presumably again 
urged said claim, whereupon the said board, upon consider- 
ation thereof, refused the said claim, whereupon the said 
plaintiffs brought the said matter into the district court by 
petition in error, and upon motion of the defendant ini cr- 
ror the said cause was by the said district court dismissed 
for the want of jurisdiction to try the same, to reverse 
which action of the district court the action is brought to 
this court on error. 

When the board of equalization was in session in June, 
1881, it was its duty to .:t upon the application or claim 
of the plaintiffs. Upon its refusal to act it could no doubt 
have been compelled by mandamus. Its adjournment 
without day without acting on the said application was to 
all legal as well as practical intents and purposes a denial 
ail rejection of the plaintiffs’ application, and would 
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either have been so treated by the courts, or the said board 
would have been compelled to re-assemble for the purpose 
of acting on it. But on the 25th day of May, 1882, the 
county commissioners had no power to act upon, or juris- 
diction of, the matter whatever. See Sioux City & Pacific 
R. R.v. Washington County, ete., 3 Neb., 30, p. 40 of op. 
The board of county commissioners, then, having no power 
to grant the relief sought by the plaintiffs, no action against 
the county can be predicated upon their refusal, and it was 
uot error on the part of the district court to sustain the 
motion of defendant and dismiss the proceeding in error. 

" It not only was not in the power of the county board to re- 
lieve the plaintiffs against the said assessment at the time des- 
ignated, but they were expressly forbidden to do so by stat- 
ute, and they would have done so at the peril of becoming 
personally liable for the taxes released thereby, at the suit 
of any tax payer. See § 146, chap. 77, Comp. Stat., 
427. The power of the board of county commissioners to 
sit as a board of equalization, rectify the returus of asses- 
sors, and change the assessments of property, is limited by 
the express language of the statute to a term of time not 
exceeding ten days in any year, commencing on the third 
Monday of June, and in the nature of things ceases on or 
before the 10th day of July of each year, when by law it 
‘is the duty of the county clerk to make out and trausmit 
to the auditor an abstract of such assessments. Sec. 70 
et-seg. of above chapter. The record of assessments, then, 
in a manner passes out of the hands of the assessing authori- 
ties, and any interference therewith by them thereafter 
would be inadmissible. The prevalence heretofore in 
many counties of a looseness of practice in this matter has 
gone far to invalidate and still farther to discredit the pub- 
lic proceedings in the important inatter of the county finan- 
ces. The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, - 
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Cattle v. Haddox. 


Joun CaTrie, SR., APPELLEE, v. M. D. Happox ET AL., 
APPELLANTS. 


1. Usury. Where a note and mortgage were given for the sum of 
$445.15, and only $380 received by the mortgagor, Held, On 
the facts proved, that the defense of usury was established. 


2. Report of Referee: CONFLICTING TESTIMONY. Where the 
testimony is conflicting, the report of a referee will not be set 
aside as being against the weight of evidence unless it is clearly 
wrong. 


APPEAL from the district court of Butler county. 
Tried below before GeorGE W. Post, J., on exceptions to _ 
report of referee. 


Sibbett & Fuller and W. R. Kelly, for appellant. 
R. 8. Norval, for appellee. 
MaxweELL, J. 


This is an action to foreclose a mortgage executed by 
Haddox and wife upon certain real estate. The answer 
admits the execution of the mortgage, but sets up as a de- 
fense: First, Usury. Second, Payment. The case was 
referred toa referee who found as facts: That the consider- 
ation for the note and mortgage was the sum of $383. 
That on the 2d day of April, 1881, Haddox paid on said 
note the sum of $247.35; that there is still due and un- 
paid thereon the sum of $135.65. As conclusions of law 
the referee found that there was usury in the contract, an-’ 
that the plaintiff was entitled to recover the balance of the 
principal without interest, being the sum of $135.65. 
Exceptions were filed to the report, which were overruled, 
aud a decree entered in favor of the plaintiff for the sum 
of $135.65. The defendants appeal to this court. 

The note was given for the sum of $445.15, when but 
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$383 were received by the maker, so that the plea of usury 
is clearly sustained. 

The principal defense relied upon, however, is that the 
finding, that the note has not been paid in full, is against 
the weight of evidence. 

It appears from the testimony that the mortgage was 
held at a bank in Seward, and that the mortgagor resided 
at Ulysses. On the 2d of April, 1880, Haddox and one 
Toup delivered to one Thropp, a justice of the peace and 
real estate agent at Ulysses, $450, to go to Seward and pay 
the amount due on the note, and have the mortgage re- 
leased. Thropp went to Seward, and claims to have paid 
the amount due on the note, being $437.35, and obtained 
the note. ; 

The plaintiff claims that Thropp merely paid the sum of 
$237.35 to the cashier of the bank, to whom the money 
was paid, having made a mistake in the computation of 
$200, which was not discovered until after the bank was 
closed. The cashier of the bank testifies that such a mis- 
take way made, and points out the manner in which it was 
done. The cashier is corroborated by other testimony that 
convinces us that his testimony is true. It would subserve 
no good purpose to review the testimony at length, nor do 
we wish to cast reflections upon the testimony of any of 
the witnesses. The judgment is sustained by the clear 
weight of testimony, aud is affirmed. 


JUDQMENT AFFIRMED. 


James KYLE, PLAINTIFF IN ERROR, v. Mito Cuass, 
DEFENDANT IN ERROR. 


1. Billof Exceptions. Affidavits used on the hearing of a mo- 
tion in the district court must be preserved in a bill of excep 
tions to be availablein the supreme court. 
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Depositions given or offered in evidence in the trial 


court must be embodied in a bill of exceptions to authorize the 
supreme court to consider them. 


2. 


3. Trial: ABSENCE OF ATTORNEY. Where a case was reached in 
in its regular order on the docket, called for trial, and trial had 
in the absence of the attorney for the defendant, notice of the 
trial having been sent to his office, Held, No abuse of dis- 
cretion. 


Error to the district court for Lancaster county. “Tried 
below before GASLIN, J., in absence of Pounp, J. 


W. H. Snelling, for plaintiff in error, cited: Homer »v. 
Conover, 26 N. J. Law, 138. Allegay v. Nelson, 25 
Penn. State, 332. Byrd v. Blessing, 11 Ohio State, 362. 
1 Graham & Waterman on New Trials, 162. 3 Id., 
675 et seq. 


' Foxworthy & Son, for defendant in error, cited: Max- 
well’s Practice, 392. Comp. Stat., 572. Green v. Dodge, 
6 Ohio, 80. Dorflinger v. Coil, 2 Ohio, 312, and cases 
cited. Lawson v. Bettison, 7 Ark., 401. Sampson ». 
Blair, 22 Cal., 200. Chambers v. Lane, 23 Texas, 104. 


MAXWELL, J. 


This is an action to recover commission for selling real 
estate. It is alleged in the petition, in substance, that in 
October, 1881, Kyle employed Chase to negotiate a sale of 
or find a purchaser for certain real estate owned by, said 
Kyle, in the city of Lincoln, at a price not less than $2,- 
800; that in pursuance of said employment, Chase did se- 
cure a purchaser for said real estate at the price named. 
Kyle, in his answer, admits that he employed Chase as al- 
leged in the petition, but states he was to pay nothing for 
his services unless he secured a purchaser of said real estate, 
which he failed to do, but that said real estate was sold by 


one Lantz. On the trial of the cause a verdict was ren- 
92 
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dered in favor of Chase. It is claimed that this trial was 
had in the absence of Kyle’s attorney or without noticc tu 
him. This was one of the grounds in the court below for 
a uew trial, and certain affidavits which purport to have 
been used on the hearing of the motion are in the re-ord 
Chase’s attorneys now move to strike said affidavits from 
the record because they are not embodied in a bill of ex- 
ceptions. It is well settled that affidavits used in the dis- 
trict court to be available in this court must be preserved 
in a bill of exceptions. Ray v. Afuson, 6 Neb., 101. 
Credit Foncier v. Rogers, 8 Id., 34. The reason is, they 
are mere’y evidence that may or may not be used on the 
hearing. While they are filed with the clerk, they do not 
thereby become a part of the record, nor is the party filing 
them required to read them on the hearing. 

Therefore, if it is claimed that the court erred in overrul- 
ing a motion for a new trial upon certain evidence before it. 
consisting of affidavits, such evidence must be certified as 
having been used on the hearing. Wells in his work en- 
titled “Questions of Law and Fact,” § 840, says: “ Afi- 
davits in support of any motion are not a part of the rec- 
ord until brought into it by a bill of exceptions. In tiris 
all the authorities agree, [ believe without an exception. 
Citing in support thereof, Gurner v. White, 23 O. S., 192. 
Whaley v. Gleason, 40 Ind., 405. The motion to strike the 
affidavits from the record must be sustained. The motion 
also includes the deposition of the plaintiff in error, Kyle, 
which was on file in the district court at the time of the 
trial. It is not referred to in the bill of exceptions as hav- 
ing been either read or offered in evidence. It cannot 
therefore be considered here. The law requires all evidence, 
written or oral, given or offered on a trial or hearing where 
it is sought to review a decision “upon the facts to be pre- 
served in a bill of exceptions. The fact that certain evi- 
dence is in the form of depositions and on file with the 
tlerk does not requirc either party to read the same, and 
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there is no presumption that the deposition was read. How 
then can a party sustain his claim that the court erred in its 
ruling upon the evidence given or offered, unless it is made 
to appear what evidence was before the court. The deposi- 
tion not being included in a bill of exceptions must be 
stricken from the record. But even if it was considered, 
we are of the opinion that the judgment should not be dis- 
turbed. The employment is admitted, and the sale was ac- 
tually made to the pergon whom Chase seems to have se- 
cured as a purchaser, the only real contest being over the 
amount of commission. 

And if we take the statement of Kyle’s attorney, there 
does not appear to have been an abuse of discretion in call- 
ing the case for trial. It had been reached in its regular — 
order in the docket. The attorney for Kyle had been pres- 
ent in court about half past ten o’clock in the forenoon of 
the day on which the trial was had, and supposed from the 
statements of attorneys that other cases would occupy the 
entire day. He made a request of the clerk that if the 
case was called he mizlit be notified. Notice was sent to his 
office, but he was absent; the person in charge thereof was 
notified, but he, however, scems to have made no effort to 
notify the attorney. A court should grant a reasonable time 
to attorneys to appear in a case which, from the continuance 
of cases or other cause, has been reached sooner than ex- 
pected. The necessary time must rest largely in the dis- 
cretion of the court. The case should not lose its place on 
the docket or be postponed merely because the defendant’s 
attorney is absent. If this rule prevailed it would afford 
an easy mode of effecting a continuance. It is only where 
a party has been diligent, and through no fault of his he 
has been deprived of a substantial right, that he is entitled 
to relief. 

No diligence is shown in this case nor, so far as appears, 
any abuse of discretion by the court. The judgment must 
therefore be affirmed. 

JUDGMENT AFFIRMED. 


a 
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McNee v. Sewell. 


JouHn F. McNrEE ET AL., PLAINTIFFS IN ERROR, V. 
THomas SEWELL, DEFENDANT IN ERROR. 


1. Sheriff: LIABILITY OF SURETIES ON BOND. The sureties on the 
bond of a sheriff are liable in an action ou a judgment of amerce- 
ment against the sheriff for failing to return an execution. 


2. Action on judgment of amercement, where prought. 
An action on a judgment of amercement may be brought against 
the sureties on an official bond in the county where the amerce- 
ment was had although none of the defendants reside in such 
county. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. + 


Foxworthy & Son, for plaintiff in error, cited: Civil 
Code, §§ 54, 517. Dunn v. Hazlett, 4 Ohio State, 436. 
Allen v. Miller, 11 Id., 374. 


A, W. Field, for defendant in error, cited: Kane v. U. 
P. R. R., 5 Neb., 105. Langdon v. Summers, 10 Ohio 
State, 80. Goodrich v. Omaha, 11 Neb., 206. 


MAXWELL, J. 


In November, 1879, the plaintiff in error, John F. Me- 
Nee, was elected ‘sheriff of Thayer county, aud executed an 
official bond to said county, with A. W. McKinney, Charles 
Sponsler, S. A. Mahoffer, and A. C, Sponsler as sureties, 
and thereafter entered upon the duties of his office. In the 
year 1880 certain parties recovered judgments against one 
Ellen Gray, in the district court of Lancaster county, upon 
which executions were issued and delivered to said McNee, 
"as sheriff of Thayer county, who neglected to execute and 
return the same, Afterwards proceedings in amercement 
were instituted against him in the district court of Lancas- 
ter county, and the court found that said sheriff was liabl. 
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to amercement, and thereupon made an order that he be 
amerced in the amount of the debt, etc., of each of said exe- 
cutions. These amercement claims were assigned to the 
plaintiff, who brings this action against the principal and 
sureties on McNee’s official bond. Two defenses are inter- 
posed. Jirst. A general denial. Second. That the prin- 
cipal and sureties were, at the time of executing the bond, 
and now are, residents of Thayer county. The principal 
facts are admitted, and the only questions for determina- 
tion are: First. Are the sureties liable? Second. Was the 
action properly brought in Lancaster county? 

Sec. 513 of the code is as follows: “If any sheriff or 
other officer shall refuse or neglect to execute any writ of 
execution to him directed, which has conte to his hands, or 
shall refuse or neglect to sell any goods and chattels, lands, 
‘and tenements, or shall neglect to call an inquest and re- 
.. turn a copy thereof forthwith to the clerk’s office, or shall 
neglect to return any writ of execution to the proper court 
on or before the return day thereof, or shall neglect to re- 
turn a just and perfect inventory of all and singular the 
goods and chattels by him taken in execution, unless the 
sheriff or other officer shall return that he has levied and 
made the amount of the debt, damages, and costs; or shall 
refuse or neglect on demand to pay over to the plaintiff, 
his agent, or attorney of record, all moneys by him col- 
lected or received, for the use of said party, at any time 
after collecting or receiving the same, except as provided 
in section four hundred and ninety-eight; or shall neglect 
or refuse on demand made by the defendant, his agent, or 
attorney of record, to pay over all moneys by him received 
for any sale made beyond what is sufficient to satisfy the 
writ or writs of execution, with interest and legal costs, 
such sheriff or other officer shall, on motion in conrt and 
two days’ notice thereof in writing, be amerced in the 
amount of said debt, damages, and costs, with ten per centum 
thereon, to and for the use of said plaintiff or defendant, 
as the case may be.” 
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Sec. 517 provides that: ‘‘No sheriff shall forward by 
mail any money made on such execution unless he shall be 
specially instructed to do it by the plaintiff, his agent, or 
attorney of record. In all cases of a motion to amerce a 
sheriff or other officer of any county other than the one 
from which the execution issued, notice in writing shall be 
given to such officer, as hereinbefore required, by leaving 
it with him or at his office, at least fifteen days before the 
first day of the term at which such motion shall be made, 
or by transmitting the notice by mail at least sixty days 
prior to the first day of the term at which such motion shal] 
he made. All amercements so procured shall be entered 
cn the record of the court, and shall have the same force’ 
and effect as a judgment.” 

Sec. 518 provides that: “ Each and every surety of any 
sheriff or other officer may be made a party to the judg- 
ment as rendered as aforesaid, against the sheriff or other _ 
officer, by action, to be commenced and prosecuted as in 
other eases. But the goods and chattels, lands and tene- 
ments of any such surety shall vot be liable to be taken on 
execution, when sufficient goods and chattels, lands and 
tenements of the sheriff, or other officer, against whom ex- 
ecution may be issned, can be found to satisfy the same. . 
Nothing herein contained shall prevent either party from 
preceeding against such sheriff or other officer by attach- 
ment, at his election.” 

Sec. 54 provides that: “Actions for the following cases 
must be brought in the county where the cause or some part 
thereof arose: First. An action for the recovery of a fine, 
forfeiture, or penalty imposed hy a statute; except that 
‘when it is imposed for an offense committed on a river, or 
other stream of water, or road, which is the boundary of 
two or more counties, the action may be brought in any county 
bordering on such river, water-course, or rogd, and opposite 
to the place where the offeuse was committel. Second. An 
action against a public officer, for au act dune by bim in 
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virtue, or under color of office, or for a neglect of his of- 
ficial duty. Third. An action on the official bond or un- 
dertaking of a public officer.” 

The statute makes the sureties on the official bond of 
the sheriff liable in an action upon a judgment of amerce- 
ment. There is no claim that the judgment of amerce- 
ment was not properly rendered, and no defense of that 
kind is interposed. -There is no doubt, therefore, that the 
sureties on the bond in this case are liable. 

Second. The action may be brought in any county where 
the cause of action or some part thereof arose. Now 
where did the cause of action arise? The judgments were 
recovered and executions issued in Lancaster county, and 
were returnable to that county. The wrong was in fail- 
ing to return the executions to the court issuing the same. 

That court, therefore, is given power by the statute to 
punish such wrong by amercement. The officer was ame- 
able to the court issuing the executions, and the cause of 
action having arisen there, the action was properly brought 
against the sureties in the county where the cause of action 
arose. 

There is no error in the record, and the judgment must 
be affirmed. . 


JUDGMENT AFFIRMED. 


Winturam C. DRakk, PLAINTIFF IN ERROR, v. THE 
StaTE oF NEBRASKA, DEFENDANT IN ERROR. 


1. Nuisance: HOUSE OF ILL-FAME: EVIDENCE. To authorize 
a conviction under sec, 210 of the criminal code, for permitting 
a house to be used as one of ill-fame, or for purposes of prosti- 
tution, it must be shown: That the house was of ill-fame, in 
fact, or in other words, a house resorted to for purposes of pros- 
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titution; that the prisoner was the owner, or had control of 
the house, and that he knowingly permitted it to be occupied 
as a house of ill-fume. 


The bawdy character of the house may he 
shown by its genera) reputation and that of the persons Ire- 
quenting it, together with other facts and circumstances which 
lead satisfactorily to that conclusion. It is not- necessary to 
show particular acts of prostitution. 


3. Grand Jury. After the discharge of the regular panel of grand 
jurors, the court may at the same term, if it shall be deemed 
necessary, order a new one to be summoned by the sheriff, under 
sec. 405 of the criminal code. 


4. Clerk: SIGNATURE: OFFICIAL TITLE. It is not a valid ob. 
jection toa jury so called together that the clerk omitted his 
official title to his signature to the venire. 


5. District Judges may hold courts for each other. 


Error to the district court for Lancaster county. Tried 
below before GASLIN, J., in absence of Pounn, J. 


L. W. Billingsley and James E. Philpott, for plaintiff in 
error. 


’ Proof that the house was of ill fame must be by facts, 
not fame. State v. Boardman, 1 Am. Crim. Rep., 351. 
2 Bishop Crim. Proc., § 91. Caldwell v. The State, 17 
Conn., 467. Selection of grand jury. Comp. Stat., 618, 
726. McEvoy v. The State,9 Neb. 157. Burley v. The 
State, 1 Id., 397. Right of Gasury, J., to hold term. 
Comp. Stat. 201. Ellis v. Karl, 7 Neb., 385. 


Isaac Powers, Jr., Attorney General, for the State, cited : 
State v. Brunell, 29 Wis., 435. Candy v. The State, 8 
Neb., 485. Nuckolls v. Irwin, 2 Neb., 63. 


LAKE, Cu. J. 


The plaintiff in error was convicted under sec. 210 of the 
criminal code, for permitting a house, of which he was the 
owner, to be “used and occupied as a house of ill fame.” 
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The ‘first objection made to the conviction in the brief 
of counsel is, that the evidence was insufficient to warrant 
it. In this we think counsel is mistaken. The evidence 
to establish the guilt of the accused was overwhelming. 
It consisted not only of the uncontradicted testimony of a 
large number of credible witnesses residing in the neigh- 
borhood of the house, that it was of ill fame during the 
time laid in the indictment, but’ that it was frequented al- 
most exclusively by persons of bad repute of both sexes 
for evil practices, including that of unlawful sexual inter- 
course. We will not quote from the evidence, but simply 
say of it that, from a careful perusal, we are satisfied it 
fully supports the verdict of guilty. 

Perhaps the principal point urged in support of this ob- 
jection deserves a more particular notice. That point is, 
that in prosecutions of this nature the evil character of the 
house must be established by proof of facts, and not by its 
reputation alone. While we do not think the evidence in 
this case open to such criticism, perhaps it is best that the 
rule be stated as we understand it. 

Under this indictment the prosecution was required to 
show three principal facts. 1st, That the house was of ill 
fame, or, in other words, a house known to be resorted to 
for the purposes of prostitution. 2d, That the prisoner 
was the owner or had control of the house. And 3d, That 
he knowingly permitted it to be occupied and used asa 
house of ill fame. 

Conceding that the prisoner was the owner of the house, 
and knew of the use to which it was put, the further fact 
that its reputation in the neighborhood was that of a bawdy 
house, or one of ill fame, would not sustain a conviction. 
But there must be added to these facts the additional one 
that it was really a house of ill fame—a house resorted to 
for acts of prostitution. 

To establish the bawdy character of the house, its gene- 
ral reputation and that of the persons frequenting it were 
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competent evidence. It was not necessary to show partic- 
ular acts of prostitution in the house. State v. Brunell, 29 
Wis., 485. It was enough that, in addition to the bad 
reputation which the house was shown to bear, notwith- 
staniling no family lived in it, some of its rooms were sup- 
plied with beds and some little furniture, and the walls 
hung with indecent pictures; that it had a bar at which in- 
toxicating drinks were sold, and was the resort, especially 
on Sabbath days and in the night-time, of men and women 
of lewd and lascivious character, many of the women being 
known prostitutes and keepers and occupants of places of 
ill fame in the city of Lincoln, who, while visiting this 
house, indulged in drunken revelry and licentious practices 
fit only fora brothel, which the evidence of what transpired 
there clearly shows it to have been. State v. McDowell, 
Dudley (S. C.), 346. 3 Greenleaf on Evidence, § 186. 
Commonwealth v. Stewart, 1 Serg. & Rawle, 342. Caldwell 
v. The State, 17 Conn., 467. 

Objection is made to the grand jury which found the in- 
dictment. Fault is found with the mode of selection, and 
generally that they were au unauthorized body. It appears 
that the regular panel for the term had finished their work 
and been discharged. That later in the term the presiding 
judge, by order, directed the sheriff “to summon without 
delay sixteen good and lawful men, residents of said Lan- 
caster county, having the qualifications of grand jurors,” to 
appear as a special grand jury. This order was executed, 
and by the grand jury thus brought together the indictment 
was presented. This method of selecting a grand jury is 
specially authorized by sec. 405 of the criminal code, which 
provides that: “After the discharge of the grand jury it 
shall be lawful for the court, when it shall be deemed nec- 
essary, to order the sheriff to call t-gether a new grand jury, 
from the bystanders or neighboring citizus, of sixteen good 
and lawful men, having the qualifications of grand jurors, 
who shall be returned and sworn or affirmed, and shall 
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proceed in the same manner in all respects as provided by 
law in respect to grand juries.” Whether-a necessity exisis 
for calling a grand jury after the regular panel have been 
discharged, is a matter left entirely to the discretion of the 
district court. If the power of ordering one be exercised, 
the necessity for so doing will be presumed. 

The objection that the clerk in signing the venire omit- 
ted to give his official character is merely technical. When 
the omission was discovered, the court very properly per- 
mitted an amendment, which entirely cured the nominal 
defect. But even if there had been no venire, if the rec- 
ord showed that the sheriff proceeded upon the mere verbal 
order of the presiding judge, the jury would, nevertheless, 
have been a legally constituted body. 

Finally, it is objected that Judge Gasiin, who presided 
in place of Judge Pounp, the judge of that district, had 
no authority to act. This point is without the least merit 
whatever. Judge GasLIn was on the bench at the instance 
of Judge Pounp, and constitutionally there. The Consti- 
tution, Art. VI., § 12, declares that: “The judges of the 
district courts may hold courts for each other, and shall do 
so when required by law.” The case of Ellis v. Karl, 7 
Neb., 381, is not in point as an authority. In that case, 
Judge Pounp in his own district allowed an injunction in 
a case brought in another. This we held he had no au- 
thority to do without a showing that the judge of the dis- 
trict where the action was brought was for some reason 
unable to act in the matter. 

We discover no error in the matters complained of, and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 
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JouN R. PoLin, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Grand Jury: SELECTION or. Where no want of good faith 
in the selection vo; persons from whom grand jurors are drawn 
is shown, the mere fact that one of them did not reside in the 
precinct where he was supposed to, and from which he was 
drawn, will not invalidate an indictment found by them. 


The list of electors voting at the next preced- 
ing general election in the county furnishes a suitable and fair 
basis for the selection. 


3. Continuance: AFFIDAVIT For. An affidavit for a continu- 
ance, on account of absent witnesses, which fails to show that 
either their personal attendance or testimony will probably be 
obtained, if time be granted, is insufficient. 


4. District Attorney: assIsTaANCETO. The district attorney, 
in a criminal trial, may have the assistance of counsel employed 
on private account. 


5. Evidence. The court did not err in refusing to order the sher- 
iff to fire the revolver with which prisoner killed deceased, with 
the view of ascertaining its liability to go off at half-cock. 


8. In a trial for murder, evidence of criminal intimacy be- 
tween the prisoner’s wife and the deceased, not brought to his 
knowledge before the killing, is inadmissible. 

7" - : INSANITY. On the question of the prisoner’s alleged in- 


sanity, non-expert testimony is admissible. 


8 Thanksgiving Day: ADJOURNMENT OF COURT TO. The for- 
mal adjournment of court to, and opening of it on Thanksgiving 
Day, no step in the case being taken on that day, is not cause 
for a new trial. 


9. Instruction: REASONABLE pouBT. An instruction in which 
it issaid that: “% he proof is deemed to be beyond a reasonable 
doubt when the evidence is sufficient to impress the judgment 
and understanding of ordinarily prudent men with a convic- 
tion on which they would act in their most important concerns 
or affairs in life,’ sustained. 

10 Practice: STATEMENTS IN PRESENCE OF JURY. Tt is not er- 
ror for counsel in arguing, in the presenve of the jury, the compe- 
tency of a witness, based on testimony given of ber adimissions, 
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to make a fair reference thereto, to say it is ‘‘ false,” and that 
the witness will deny it. 


11. SEPARATION OF JURY. A separation of the jury be- 
fore the taking of testimony is closed in a criminal trial, known 
to the prisoner or his counsel at the time it occurred, but not 
disclosed to the judge until after verdict, is not cause for a new 
trial. 

12, In such case a party is not permitted, without objec- 


tion, to take the chances of a favorable result, and then, if dis- 
appointed, for the first time complain. 


13. Judgment: AUTHENTICATION. A transcriptof a judgmient 
of the district court, brought to the supreme court for review, 
certified by the clerk of the court under his official seal, is suf- 
ficiently authenticated without the signature of the judge. 


Error to the district court for Cass county. Tried be- 
low before Pounpb, J. Indictment for murder in the first 
degree and sentence of death. 


Allen Beeson and Sullivan & Wooley, for plaintiff in 
error. 


* Plea in abatement should have been sustained. Burley 
v. The State, 1 Neb., 396. Prewit v. The State, 5 Id., 377. 
Barton v. The State, 12 Id., 260. . Clark v. Saline County, 
9 Id.,516. State v. Conner, 5 Blackf., 225. Continuance. 
Wharton’s Crim. Law, § 2,980. Williams v. The State, 
6 Neb., 338. State v. Lewis, 1 Bay, 1. Private counsel. 
Meister v. The People, 31 Mich.,101. Com. v. Gibbs, 4 
Gray, 147. Cuming County v. Tate, 10 Neb., 193. Non- 
expert testimony as to insanity. Schlencker v. The State, 9 
Neb., 251. Adjournment. 8 Graham & Waterman New 
‘Trials, 1411. Chapman v. The State, 5 Blackf., 11, 
Pierce v, Atwood, 13 Mass.,.3829. Reasonable doubt. 
I'vople v. Brannon, 47 Cal., 96. Jane v. Com., 2 Mete. 
(xv), 80. Statements of district attorney in presence of 
jury. Carter v. The State, 37 Tex., 362. People v. De- 
vine, 44 Cal., 462. White v. The State, 10 Tex. App., 394 
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Separation of jury. Hastwood v. People, 3 Park. Cr., 25. 
On validity of judgment, cited: Weed v. The People, 31 
N. Y., 465, 


Isaac Powers, Jr., Attorney General, and J. C. Watson, 
District Attorney, for the State. 


Continuance. Werks v. The State, 31 Miss., 490. 
State v. Rorbacker, 19 Iowa, 154. Assistant to district at- 
torney. State v. Bartlett, 55 Maine, 200. 1 Bish. Cr. 
Pro., § 281. State v. Fitzgerald, 49 Lowa, 250. Exclu- 
ding testimony of criminal intimacy. State v. John, 8 
Tred., 330. Sawyer v. The State, 35 Ind., 80. Insanity. 
Schlencker v. The State, 9 Neb., 251. Adjournment. Peo- 
ple v. Lafumte, 6 Cal., 202. Misconduct. Davis v. State, 
33 Ga., 98. Combs v. State, 75 Ind., 215. Separation of , 
jury. Cawv. The People, 3 Neb., 358. Walrath v. The 
State, 8 Id.,81. Judgment is good. Hastman v. Hart- 
lan, 12 Wis., 296. Chamberlain v. Ball, 15 Gray, 352. 


y 


LaKE, Cu, J. 


The first objection to the judgment in this case is that 
made to the overruling of the plea in abatement. There 
are two points urged against the indictment, neither of 
which can be sustained. The first is, that one of the grand 
jurors by which it was found, although a resident of the 
county, did not live in the precinct from which he was 
drawn. That the utmost good faith characterized the se- 
lection of the jury is unquestioned. The statute, sec. 658 of 
the code of civil procedure, provides that the sixty per- 

-sons from whom, for each term of a district court, jurors, 
grand and petit, are to be drawn, shall be selected, “as 
nearly as may be, a proportionate number from each pre- 
tinct in the county.” This provision should havea reason- 
able construction, but it would not be reasonable to hold 
that the mistake of the commissioners in supposing that a 
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person selected by them lived in one precinct of the county, 
when in fact *v lived in another, would disqualify him for 
serving, or that it tended in the least degree to prejudice 
the prisoner. To so hold would be altogether too techni- 
cal. It would be productive of no good, and result in in- 
finite mischief in the administration of justice. 

The second point is, that the selection was based on the 
vote of the county cast at the preceding general election. 
It is argued that it ought to have been made on the census 
returns; but why on them, rather than on the basis adopted, 
no satisfactory reason is given. The census returns would, 
in our opinion, approximate much less nearly to the actual 
ratio then existing between the precincts of persons quali- 
fied to serve as jurors than was reached by the basis 
adopted. 

The statute is silent as to the mode of ascertaining who, 
of all the inhabitants of a county, are qualified to serve in 
this capacity. No provision is made for the county com- 
missioners to enter upon a special inquiry with the view to 
an exact result. A particular enumeration evidently was 
not contemplated by the lezislature, or provision would 
have been made for it. They are left to act upon the 
means at hand, and so Jong as those adopted are fair, and 
result in a reasonable approximation to the ratio named, it 
is all that could have been intended, and all that is required. 

To be qualified as a grand juror, a person must be an 
elector of the county in which he is called toserve. There 
are also several other requirements in the matter of quali- 
fication to be observed, which, however, the census reports 
would not disclose. And even in the matter of the num- 
ber of qualified voters in the county, and of the ratio vx- 
isting between the precincts thereof at the time of making 
the selection, they would have been exceedingly unreliable, 
much more so than was the basis taken by the commis- 
sioners. 

As the statute on this subject is, if we were called upon 
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tc name a basis of selection at any time, we know of none 
accessible to the commissioners that would serve the pur- 
pose better,than the votes cast at the latest general election. 
While this, probably, would not give a result mathematically 
accurate, in consequence of non-voters, yet, as the propor- 
tion between these and the whole number of electors may 
fairly be presumed to be about the same in all of the pre- 
cincts, it is practically correct, and all that can reasonably 
be required. We see no error in the rulings respecting tlie 
grand jury, aud the plea in abatement was properly over- 
ruled. 

The affidavits for a continuance were insufficient. Most, 
if not all, of what it was claimed the absentees would swear 
to, if present, could not have been received in evidence be- 
vause of its immateriality. In addition to this, the where- 
abouts of but one of the persons named was disclosed. He 
lived in Pennsylvauia, but it was not shown that, even if 
time were given, either his personal attendance or testi- 
niony would probably be secured.. There was no error in 
this particular. 

It is further claimed that the court erred in permitting 
au attorney employed and paid by private parties, friends 
of the deceased, to aid the district attorney in the prosecu- 
tion of the case. This claim is based on the following pro- 
visions of thestatute: Sec. 15, Comp. Stat., 66, provides that, 
“Tt shall be the duty of the district attorney of each judi- 
cial district to appear in the district court at each term of 
the same,” * * * “and prosecute and defend all ac- 
tious, civil and criminal, and all matters whatsoever in 
which the state or county may be interested.” Sec. 17 pro- 
hibits him from receiving “any fee or reward from or on 
behalf of any prosecutor or other individual for his ser- 
vices in any prosecution or business to which it shall be his 
iluty to attend,” ete. 

As we understand the claim made by counsel, it is not 
ynat these sections prohibit the district attorney from hay- 
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ing the assistance of other attorneys in criminal prosecu- 
tions, but simply of attorneys employed on private account. 
And so under a similar statute it was decided by the su- 
preme court of Massachusetts, followed by that of Michi- 
gan, in several cases cited. But the courts of other states, 
notably those of Maine, Iowa, and Kansas, under like stat- 
utes, have decided, and we think the weight of authority 
is, the other way. State v. Bartlett, 55 Me., 200. State v. 
Wilson, 24 Kan., 189. State v. Fitzgerald, 49 Ta., 260. 
But without regard to the preponderance of authorities, we 
think, as was said by the court in the case last cited, that such 
employments in this state have been “too long acquiesced in 
to be now called in question.” It isa fact commonly known, 
that from the beginning of criminal trials in this state 
this practice has been quite general, and yet, so far as we 
are aware, not even an attempt has been made to put a stop 
to it by positive legislation on the subject, which doubtless 
would have been done if it had been regarded as illegal or 
in any way improper. 

The request made on behalf of the prisoner, for the judge 
to order the sheriff to discharge some of the cartridges re- 
maining in the revolver with which the deceased was killed, 
was properly overruled. The object of this request was, it 
is said, to sustain the theory of the defense, that the killing 
was accidental, the revolver having gone off, as was claimed, 
at half-cock. Jn the first place, the judge had no author- 
ity to require the sheriff to make the experiment; and in 
the second, the possibility of a discharge at half-cock could 
have been shown just as well with the chambers of the re- 
volver empty as by an actual discharge. : 

There is no error in the several rulings adverse to the 
prisoner respecting the admissibility of evidence as to the al- 
leged criminal intimacy between his wife and the deceased. 
Whatever in this regard was brought to the knowledge of 
the prisoner, which was of very little significance indeed, 
was admitted, although even this, considering the length of 

37 
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time that had elapsed after the knowledge was acquired 
before the killing, was quite immaterial. Sawyer v. The 
State, 35 Ind., 80. 

The non-expert testimony on the question of the prison- 
er’s alleged insanity was admissible. The witnesses had 
known the prisoner for years, were more or less intimately 
acquainted with his habits and practices, and formed their 
opinions from facts within their own knowledge. Their 
testimony was clearly within the rule announced in the 
case of Sehlencker v. The State, 9 Neb., 241 

Error is also alleged upon the fact that probably through 
inadvertence the court was, on the evening of the 29th of 
November, formally adjourned to the morning of the 30th, 
which in that year was Thanksgiving day—a legal holiday— 
on which the transaction of most of the ordinary business 
of courts is prohibited. 

Src. 38. “No court can be opened, nor can any judicial 
business be transacted on Sunday, or on any legal holiday 
except—I. To give instructions to a jury then deliberating 
on their verdict. II. To receive a verdict or discharge 
a jury. III. To exercise the powers of a single magis- 
trate in a criminal proceeding.” Comp. Stat., 202. 

The formal adjournment to a time when the court could 
not convene must be treated as a nullity; so, too, must be 
the formal opening of the court on Thanksgiving morning. 
There was, therefore, no actual adjournment on the 29th of 
November, but practically only a recess or abstinence from 
business to the morning of December Ist, when the trial 
proceeded. The objection made to this irregularity is 
strictly technical, and entirely devoid of merit. The pris- 
gner could not have been prejudiced by it in the slightest 
Jegree, and the objection must be overruled. 

An exception was taken to an instruction to the jury 
pon the meaning of the term “reasonable doubt,” as ap- 
slied to the question of the prisoner’s guilt. The jury 
_ were told that, “By a reasonable doubt, is not meant that 
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the accused may possibly be innocent of the crime charged 
against him, but it means an actual doubt, having some 
reason for its basis. A reasonable doubt that entitles to an 
acquittal is a doubt of guilt reasonably arising from all the 
evidence in the case. The proof is deemed to be beyond 
a reasonable doubt when the evidence is sufficient to im- 
press the judgment and understanding of ordinarily pru- 
dent men with a conviction on which they would act in 
their most important concerns or affairs of life.” 

While there are some decisions which probably do not 
sustain this definition of “reasonable doubt,” there are 
others which do, and we are satisfied with and approve it. 
It is not visionary, but has the qualities of being reason- 
able, practical, and capable of being understood by ordi- 
nary minds. 

In the case of Miller et al. v. The People, 39 Ill., 457, 
an instruction of nearly the same import was sustained. 
It was in these words: “A doubt to justify an acquittal 
must be reasonable, and it must arise from a candid and 
impartial investigation of all the evidence in the case, and 
unless it is such, that were the same kind of doubt inter- 
posed in the graver transactions of life, it would cause a 
reasonable and prudent man to hesitate and pause, it is ir- 
sufficient to authorize a verdict of not guilty. If after 
considering all the evidence you can say you have an abi 
ding conviction of the truth of the charge, you are satisfied 
beyond a reasonable doubt.” And in Commonwealth v. 
Webster, 5 Cush., 295, Chief Justice Shaw said, that to be 
proved beyond a reasonable doubt the evidence must be 
such as to “establish the truth of the fact to a reasonable 
’ and moral certainty; a certainty that convinces-and directs 
the understanding and satisfies the reason of tinose who are 
bound to act conscientiously upon it.” 

In the case of The State v. Ostrander, 18 Iowa, 458, 
_ the supreme court of Iowa considered an instruction of 
precisely the same import as one given in this case, and the 


548 SUPREME COURT OF NEBRASKA. 
Polin v. State. 


sustained it. See also Arnold v. The State, 23 Ind., 170. 

The prosecution offered the wife of the prisoner as a wit- 
ness to contradict certain statements made by him and some 
of his witnesses in their testimony respecting certain ad- 
missions said to have been made by her to him affecting 
her character for chastity, and tending to show criminal 
intimacy between her and the deceased. 

In arguing to the court the competency of the wife un- 
der the statute to testify, the district attorney narrated the 
statements which he proposed to disprove by her, and said 
they were “false,” and that she would “deny them.” Ob- 
jection is made to this statement of the district attorney, 
and also to certain others made in his argument to the jury, 
by which he characterized the p'ea of insanity in criminal 
cases generally, as a “sham” and “device” resorted to by 
defendant when they had no defense, illustrating by a 
reference to the Guiteau case. It is claimed that it was 
unwarranted and had a tendency to prejudice the prisoner. 

Although we are not now called upon to decide the ques- 
tion, it may not be out of place to say it is quite probable 
that the district attorney was right in his claim that the 
wife of the prisoner was competent to contradict the testi- 
mony of the prisoner as to her admissions to him. But 
however that may be, we see nothing in what was said by 
the district attorney deserving of censure, or not strictly 
within the limits of a fair conduct of the case. There 
may sometimes be circumstances when it would be practic- 
able and proper to abstain from stating what a proposed wit- 
ness would testify, in arguing the question of his compe- 
tency to give evidence, as where the question is simply 
whether he is competent for any purpose. But that was 
not the question here. It was conceded by the district at- 
torney that but for the fact of the prisoner having gone 
upon the witness stand and disclosed what he claimed were 
her admissions to him, she would have been incompetent. 
He based his claim that she was competent to give certain 
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testimony solely upon what he contended was the prisoner’s 
waiver of his statutory right to exclude her by having 
himself voluntarily testified concerning it. In such case 
there is surely no impropriety in giving a fair statement of 
the testimony on which the claim of waiver is based, and 
to say that the proposed witness will disprove it. 

Error is also alleged on what is called a separation of 
the jury, in disobedience of an order of the judge that 
they should be kept together during the periods of recess 
and adjournment. Several affidavits filed on behalf of the 
prisoner show that at the unauthorized meeting of the 
court and parties on the morning of the 30th of Novem- 
ber, and before the taking of the evidence was completed, 
two or three of the jurors in.the court room separated a 
little from their fellows and engaged in a brief conversa- 
tion with bystanders. This was known by the prisoner’s 
counsel, and probably by the prisoner himself at the time 
it occurred, yet no complaint was made to the judge, but 
the trial was permitted to proceed without objection until 
after verdict. 

Although it is abundantly shown by the affidavits of the 
jurors themselves, aud of the persons with whom they con- 
versed, that nothing at all improper was said or done by 
either of them during the separation, even without this we 
are of opinion that under the circumstances no just ground 
of complaint is shown. The objection first appeared in the 
motion for a new trial, and came too late. If the separa- 
tion were thought to be at all prejudicia! to the prisoner, it 
ought to have been brought to the notice of the judge at 
once, upon discovery, so that an investigation could have 
been made, to the end that without further fruitless ex- 
pense, if justice required it, the trial could have been stop- 
ped, that jury discharged, and a new one impaneled to try 
the case. 

Parties litigant, even defendants in criminal cases, must 
deal fairly by the court. They are not permitted to with- 
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hold information of matters transpiring in the progress of 
a trial, whether prejudicial or otherwise, and thus, without 
objection, permit it to proceed to a conclusion, and then take 
advantage of them, Generally all objections not jurisdic- 
tional as to the subject of the litigation must be made at 
the first opportunity, or they are deemed to be waived. 
The rule in such cascs is, that a party shall not be permit- 
ted without objection to take the chances of a favorable re- 
sult, and then, if disappointed, for the first time complain. 

The only remaining objection to be noticed is, that the 
record brought to this court does not show that the judg- 
ment was signed by the district judge; in other words, that 
it is not properly authenticated. There is nothtng in this 
point. The very first clause of the petition in error asserts 
the fact that the judgment was rendered by the district 
court for Cass county, and relief is sought against it. A 
party cannot be heard to stultify himself. He may not in 
one breath assert that there isa judgment which he sceks 
to have. reversed, and in the next that there is no judgment. 

It is authenticated in the usual form by the clerk of the 
court, with his official seal, and that is sufficient for the 
purpose of this proceeding. 

After a careful examination of the record, we discover no 
error, and the judgment must be affirmed. 


JUDGMENT AFFIRMED. 


MARGARET GOTTSCHALK, PLAINTIFF IN ERROR, V. THE 
C., B. & Q. R. R., DEFENDANT IN ERROR. 


Eminent Domain: DamaGEs. Where a lot abuts uponan alley 
upon which a vailroad is built with the consent of the city au- 
thorities. if the owner of the lot is thereby deprived of a public 
right which he has enjoyed in connection with his premises, and 
in consequence thereof he sustains damages in excess of that 
shared by the public generally, he may recover for such excess. 
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Error to the district court of Platte county. Heard 
below before GEoraE W. Post, J. 


W. S. Geer, for plaintiff in error, cited: Southern P. 
R. R. v. Reed, 41 Cal., 256. Lockland v. R. R. Co., 3 
Mo., 180. Brady v. DesMoines & Fort Dodge R. R., 10 
N.W.R., 754. G.R& IR. R. Co. v. Heizel, 38 Mich., 
71. Dillon ou Mun. Corp., 3d Ed., § 274. 


A, M. Post (with Marquett & Deweese), for defendant in 
error, cited: Dillon on Mun. Corp., 576. Milburn v.. 
Cedar Rapids, 12 Towa, 246. Barney v. Keokuk, 94 U. 
S., 340. Ind. R. R. Co. v. Hartley, 67 Ill, 489. A. & 
N. RB. RB. v. Gaviede, 10 Kan., 552. Mercer v. R. R. Co., 
35 Penn. State, 99. Brooklyn v. Railroad, 47 New York, 
475, 


MAXWELL, J. 


The plaintiff is the owner of certain lots in block 83 in the 

city of Columbus, which abut upon the alley running through 
said block. The defendant, in pursuance of authority from 
the mayor and council, located and constructed a railroad 
in said alley, by reason of which the plaintiff claims that 
the lot in question is damaged or diminished in value in 
the sum of $475, and this action was brought to recover 
the same. The cause was referred by consent to a referee, 
who found as follows: 
. First. That the plaintiff is the owner of -fractional lots 
7 and 8, in block 83, in the city of Columbus, Platte county, 
Nebraska; that she acquired title on the first day of June, 
1861, and has ever since been in possession by herself or 
tenant. 

Second. That said fractional lots abut upon the alley 
and street in question in this action. 

Third. That the city of Columbus, Platte county, Ne- 
braska, is a city of the second class, 
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Fourth. That in January, 1857, the plat of the village 
of Columbus was duly laid off, acknowledged by the pro- 
prietor, filed, and recorded in the office of the county clerk 
of said Platte county, Nebraska, which plat included the 
parcels of ground in question, said plat showing the vari- 
ous streets and alleys therein, including the street and alley 
described in plaintiff’s petition. 

Fifth. That said city of Columbus is the successor of 
the village of Columbus. 

Sixth. That the Lincoln & Northwestern Railroad Com- 
pany, an incorporation duly organized under the laws of 
the state of Nebraska, constructed a line of railroad into 
said city of Columbus. 

Seventh. That the city of Columbus, by an ordinance 
duly adopted, authorized said incorporation to construct its 
side track across said street and along said alley in question 
in front and alongside of the property of plaintiff. 

Eighth. That said ordinance contained a provision 
as follows: “The Lincoln & Northwestern Railroad 
Company shall be liable to pay all damages to private 
property which may be sustained by reason of this ordi- 
nance.” 

Ninth. That in pursuance of said ordinance, said Lin- 
coln & Northwestern Railroad Company did construct its 
side track across said street and along said alley in question, 
and in front and alongside of the said property of plaintiff, 
and that it has been built and maintained since August 
Ist, 1880. 

Tenth. That the Lincoln & Northwestern Railroad 
Company has leased said railroad, including said side track, 
for 999 years to the Burlington & Missouri River Railroad 
in Nebraska, an incorporation duly incorporated under the 
laws of the state of Nebraska, and said Burlington & Mis- 
souri River Railroad Company in Nebraska has consoli- 
dated with the defendant, a foreign corporation. 

Eleventh. That the defendant is and was at the trial 
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and of the bringing of this action maintaining and operating 
said railroad and side track. 

Twelfth. That plaintiff offered evidence to prove that . 
she had sustained damages in the manner and in the 
amount as stated in her petition. 

Thirteenth. Defendant admits that it is liable in this 
action to the same extent as the Lincoln & Northwestern 
Railroad Company would be liable had not said lease been 
made. 

CONCLUSIONS OF LAW. 

First. That the title to the fee of said street and alley 
in question is in the said city of Columbus. 

Second. That the said city of Columbus had the author- 
ity to authorize said railroad company to build and main- 
tain its said track across said street and along said alley. 

Third. That the provisions of said ordinance, so far as 
the same relate to the street and alley in question, do not 
vacate said street and alley. 

Fourth. That the provisions of said ordinance do not 
enlarge the common law rights of plaintiff to damages or 
compensation. : 

Fifth. That plaintiff is not entitled to recover compen- 
sation for the damages stated in the petition. 

Sixth. That judgment in this action should, be rendered 
in favor of defendant for costs, 

The report was confirmed by the district court and the 
cause dismissed. 

The petition sets forth certain damages which the plain- 
' tiff claims to have sustained by reason of the construction 
and operation of the road. 

The defendant contends -that as it had lawful authority 
from the city council to construct its road in the alley in 
question, therefore it is not liable, and as there is no direst 
physical injury to the plaintiff’s property shown, she can- 
not, recover. , 
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The title to streets and alleys in this state vests in the 
public. Sec. 83 of the corporation law, provides that, “if 
_ it shall be necessary in the location of any part of any 
railroad to occupy any road, street, alley, or public way or 
ground of any kind, or any part thereof, it shall be compe-_ 
tent for municipal or other corporation or public officer or 
public authorities, owning or having charge thereof, and 
the railroad company to agree upon the manner and upon 
the terms and conditions upon which the same may be used 
or occupied, and if said parties shall be unable to agree 
thereon, and it shall be necessary in the judgment of the 
directors of such railroad company to use or occupy such 
road, street, alley, or other public way or ground, such 
company may appropriate so much of the same as may be 
necessary for the purpose of such road, in the same manner 
and upon the same terms as is provided for the appropria- 
tion of the property of individuals by the eighty-first sec- 
tion of this chapter.” Comp. Stat., 146. 

Sec, 21, Art. I. of the constitution of 1875, provides that, 
“the property of no person shall be taken or damaged for - 
public use without just compensation therefor.” 

The constitution of Illinois contains a similar provision, 
and its proper construction was before the supreme court 
of that state in Rigney v. City of Chicago, 102 Il., 64. 

In that case it appears that Rigney was the owner of a 
. lot twenty-five feet in width and 100 feet in depth, front- 
ing on Kinzie street, in the city of Chicago. On the front 
part of this lot there was a two-story frame dwelling. In 
1874 the city constructed a viaduct along Halstead street 
and across Kinzie at their intersection, about 220 feet west 
of the plaintiff’s premises. In consequence of the construc- 
tion of the viadnet all communication with Halstead street 
was cut off except by means of stairs, and the rental value 
of the plaintiff’s property was reduced from $60 per month 
to $23, and the property itself from $5,000 at the time of 
~ thé erection of the obstruction to one-third of that amount 
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after the construction. The court below directed a verdict 
for the city. There was no claim that Rigney’s possession 
had been disturbed or that any direct physical injury had 
been done to his premises by reason of the obstruction 
complained of. The grounds npon which recovery was 
sought were, that the city by obstructing the plaintiff’s 
communication with Halstead street by way of Kinzie 
street had deprived him of a public right which he en- 
joyed in connection with his property, and thereby inflicted 
upon him an injury in excess of that shared by him with 
the public at large, the action being brought to recover the 
excess. The action in this cause is brought for the same 
cause. The case cited, therefore, is directly in point. The 
opinion contains an elaborate review of the authorities and 
particularly of the Illinois cases. It is there said: 

“Under the constitution of 1848 it was essential to a 
right of recovery,as we have already seen, that there should 
be a direct physical injury to the corpus or subject of the 
property, such as overflowing it, casting sparks or cinders 
upon it,and the like; but under the present constitution it 
is sufficient if there is a direct physical obstruction or injury _ 
to the right of user or enjoyment, by which the owner sus- 
tains some special pecuniary damage in excess of that sus- 
tained by the public generally, which by the common law 
would, in the absence of any constitutional or statutory pro- 
visions, give acright of action. 

“ As opposed to this view, appellee cites: Chicago, Bur- 
lington & Quincy R. R. Co. v. McGinnis, 79 Tl.,269. The 
facts of this case arose before the new constitution, and con- 
sequently its construction was not involved in it; besides 
there is nothing said in it that militates against the view 
here expressed, but on the contrary, so far as that case has 
any application tothe one before us, sustains it. 

“The case of Stetson v. The Chicago & Evanston R. R. 
Co., 75 Ill., 74, is relied on for the same purpose. Thi 
question presented by that case was, whether, where a rail- 
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road company under authority from a city has located its 
track upon a public street, a bill in equity will lie at the 
suit of any owner of lots abuttiug on the street to restrain 
the company from operating its road until the damages 
claimed to have been done to the lots by reason of the con- 
struction and operation of the railway are ascertained and 
paid; and it was held that such a bill would not lie, but 
that the party would be left to his action at law for what- 
ever actual damages he may have sustained, the court hav- 
ing held that where there has been no actual taking of 
property and the company has constructed its track under 
authority from the city, chancery has no jurisdiction. 
What was said with respect to the character of the injury 
was not:at all necessary to a decision of the case, and must 
be regarded as mere obiter. But even if this were not so, 
all that is there said may be harmonized in the manner we 
have stated with the previous and subsequent decisions of 
this court upon that question. 

“Tn this connection the Chicago, Milwaukee & St. Paul 
R. BR. Co, e al. v. Hall, 90 Tll., 42, is also cited. That 
case went off on a question wholly different from the one 
user consideration, and much of what we have said with 
respect to the preceding case is equally applicable to that. 
It is said in the opinion in that case, in referring to the 
character of the injury for which a recovery may be had, 
{the injury must be physical.” There is no’ particular ob- 
jection to this language if taken in its more appropriate 
sense as we have already explained. But admitting the 
language was used in the sense claimed by appellee, it must 
be regarded as having been inconsiderately said, and not 
warranted by the previous decisions of that court. It is 
not reasonable to suppose that it was intended by the lan- 
guage there used to overrule without even a reference to 
them, the case of City of Pekin v. Winkel, 77 IIl., 56. 
Same v. Brereton, 67 Id., 477. City of Elgin v. Eaton, 
83 Id., 525. City of Shawneetown v. Mason 82 Id., 337, 


JULY TERM, 1883. 557 
Gottschalk v, C., B. & Q. RB. BR. 


and Stack v. City of East St. Louis, 85 Id., 377, all ot 
which expressly hold that there may be a recovery for in-., 
juries other than those directly affecting the corpus or sub- 
ject of the property, and in three of the cases the only in- 
jury complained of was in effect precisely like that com-. 
plained of in the present case. The conclusion reached in 
all these cases is distinctly placed upon the ground that the 
new constitution has enlarged the right of recovery by ex- 
tending its provisions to a class of cases not provided for 
under the old constitution, and to now turn round and 
hold, as we are urged to do, that the old test of direct phy - 
sical injury to the corpus or subject of the property affected 
must still control as it: did under the old constitution, would 
place this court in anything but an enviable position, and 
justly invite adverse criticism from an enlightened bar. 
“The question then recurs, what additional class of cases 
did the framers of the new constitution intend to provide 
for which are not embraced in the old? While it is clear 
that the present constitution was intended to afford redress 
in a certain class of cases for which there was no remedy 
under the old constitution, yet we think it equally clear 
that it was not intended to reach every possible injury which 
is necessarily incident to the ownership of property in towns 
or cities which directly impair the value of private prop- 
erty, for which the law does not and never has afforded any 
relief. For instance, the building of a jail, police station, 
or the like, will generally cause a direct depreciation in the 
value of the neighboring property, yet that is clearly a 
case of damnum absque injuria. So as to an obstruction 
in a public street, if it does not practically affect the use or 
enjoyment of neighboring property, and thereby impair its 
value, no action will lie. In all cases, to warrant a recov- 
ery, it must appear there has been some direct physical 
disturbance of a right, either public or private, which the 
plaintiff enjoys in connection with his property, and which 
gives to it an additional value, and tha’ by reason of such 
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disturbance he has sustained a special damage with respect 

tu his property in excess of that sustained by the public 

generally. In the absence of any statutory or constitu- 

tional provisions on the subject, the common law afforded 

redress in all such cases, and we have no doubt it was the 

intention of the framers of the present constitution to re- 

quire compensation to be made in all cases where, but for - 
some legislative enactment, an action would lie by the com- 

moun law. 

“The English courts, in construing certain statutes pro- 
viding compensation for injuries occasioned by public im- 
provements, in which the language is substantially the same 
as that in our present constitution, after a most thorough 
consideration of the question, lay down substantially the 
same rule here announced. Chamberlain v. West End of 
_ London Railway Co.,2 Best & Smith, 605. 110 E.C. 
L. R., 604. Id. 617. Beckett v. Midland Railway Co., 
L.R.1C. P., 241, on appeal, 3 C. P., 82. McCarthy v.. 
Metropolitan Board of Works, L. R. 7 C. P., 508. These. 
statutes required compensation to be made where property 
was “injuriously affected,” which the English courts con- 
strue as synonymous with the word “damaged.” Hall v. 
Mayor of Bristol, L. R. 2 C. P., 322. Hast and West In- 
dia Docks Co. v. Gattke, 3 MeN. & G., 155. 

“The rule we have adopted was unanimously sustained 
by the House of Lords ix the McCarthy case, supra, and is 
believed to be in consonance with reason, justice, and sound 
legal principles, and while it has not heretofore been form- 
ulated in express terms, as now stated, yet the principles 
upon which the rule rests are fully recognized in the pre- 
vious decisions of this court, particularly in City of Shaw- 
neetown v. Mason, 82 Ill., 337. City of Pekin v. Brereton, 
67 Id., 477. Chicago & Pacific R. R. Co. v. Francis, 70 
Id., 238. Oity of Pekin v. Winkel, 77 Id., 56. City of 
Elgin v. Eaton, 83 Id., 535.” 

In Becket v. The Midland Railway Company, 3 Com- 
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mon Pleas L. R., 81, the action was brought to recover 
damages under the lands clauses consolidation act and rail- 
ways clauses consolidation act, which provide for damages 
where land is “injuriously affected.” In that case the road 
in front of the plaintiff’s house, which had formerly been 
fifty feet in width, had been narrowed, by means of an em- 
bankment made by the defendants upon a portion of it, to _ 
thirty-three feet. There was testimony tending to show 
that the light in the lower portion of the louse had been 
sensibly diminished, and that the narrowing of the road 
was a great discomfort, and occasioned inconvenience by 
reason of carriages being compelled to go to some distance 
beyond the gate before they could turn. The case was 
tried below before Cockburn, Ch. J., who left it to the 
jury to say whether there had been any dimination of light 
or of air by reason of the embankment, or any diminution 
in value of the plaintiff’s house by reason of the contract- 
ing of the road in front of it. The jury found in the affirm- 
ative on both questions and. returned a verdict in favor of 
the plaintiff for £802, upon which judgment was rendered. 
The judgment was affirmed in the appellate court. 

In the case of Mollandin v. Union Pacific Ry. Co., 14 
Federal Reporter, 394, the United States Circuit Court for 
Colorado gave a construction to a clause in the constitution 
of that state similar to our own, and the case of Rigney 
v. Chicago was cited and approved. 

See, 13 Art. I. of the constitution of this state, of 1866, 
prov.ded that, “The property of no person shall be taken for 
public use without just compensation therefor.” In our 
present constitution this section was amended by adding the 
words “or damaged.” Under our former constitution if any 
portion of the rea] estate injured was appropriated, the law 
allowed full compensation for the injury, but if no part 
thereof was taken no damages could be recovered, however 
great the injury to the property. This being the state of 
the law at that time, what was the object of the amend- 
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ment spoken of? In the case cited from Illinois it was 
held that the words “or damaged” were equivalent to the 
words “‘injuriously affected” in the English statute, and 
we think that construction is correct. The constitutional 
provision therefore is, that private property shall not be 
taken or injuriously affected without just compensation 
therefor. The evident object of the amendment was to af- 
ford relicf in certain cases where, under our former consti- 
tution, none could be given. - It was to grant relief in cases 
where there was no direct injury to the real estate itself, 
but some physical disturbance of a right which the owner 
possesses in connection with his estate, by reason of which 
he sustains special injury in respect to such property in 
excess of that sustained by the public at large. To this ex- 
tent the property owner is entitled to recover. It is not 
necessary to entitle a party to recover, that there should be 
a direct physical injury to his property if he has sustained 
damages in respect to the property itself whereby its value 
has been permanently impaired and diminished. This is 
but justice. While public improvements are essential to 
progress and to the welfare of the race, yet as the public 
are to receive the benefits, whether by the opening of 
ptreets and public grounds or by the construction of rail- 
ways, the party receiving the benefit should bear the bur- 
den. This should not be cast upon others. The question 
of the amount of damages is one of fact for the jury, and 
cannot be determined in the first instance by the court, and 
does not arise in this case. As, in our opinion, the petition 
states facts sufficient to show that the plaintiff in respect to 
the real estate in question has sustained damages in excess 
of that shared by her with the public generally, therefore 
to the extent of such damages she is entitled to recover. 
The judgment of the district court is reversed and the 
sause remanded for further proceedings. 


REVERSED AND REMANDED. 


Coss, J., concurred. 
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- Lake, Ca. J., dissenting. 


For several reasons which I will briefly give, it is im- 
possible for me to unite in the opinion announced in this 
case by the majority of the court. 

My first objection to the opinion is, that it completely 
ignores one of the principal questions presented by the rec- 
ord for our decision, viz., that as to the proper rule of 
damages between an abutting lot owner and a railroad com- 
pany for laying and operating a railroad within a street of 
acity. It leaves one-half of the case really undecided. 

The matter of complaint is stated in the petition in two 
counts or causes of action: one for obstructing a street, 
and the other for obstructing an alley upon which the lots 
in question abut, by the defendant’s railroad. No allusion 
is made in the opinion to the incumbrance of the street, 
and whether the rule applied to that of the alley is to gov- 
ern is left entirely to conjecture. As this question will nec- 
essarily again arise on a new trial, the court below ought, 
I think, to have been advised as to whether its former rul- 
ing in that particular is also open to objection. This si- 
lence respecting it, whether so intended, or otherwise, is 
well calculated to leave the impression that it is not. For 
myself, however, I desire to say that where, as is the case 
in this state, the fee of alleys as well as of streets in a city 
is in the corporation for the use of the public, 1 am aware 
of no ease in which any distinction in this respect has been 
recognized. The same principle I think should govern as 
to both. 4 

The chief fault, however, that I find with the opinion of 
my brethren is, that while it lays down a rule which may 
perhaps find reasonable support in the authorities they-cite, 
the case as made by the record is not within it. Indeed, 
I take upon me to say that they cite no case of which it 
can fairly be said that upon the facts of this one, the court 
deciding it would. have sustained a recovery of damages. ' 

38 
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The gravamen of the complaint here is, that the defend- 
ant’s railroad track, on which it is running its cars, is laid 
across a street and along an alley of the city adjoining the 
plaintift’s lots, which are thereby damaged. Admitting 
all this to be true, I think it is clear by the light of author- 
ities that the plaintiffs case is fairly within the rule of 
damnum absque injuria. 

It seems to be conceded by my associates, and doubtless 
it is true, that but for the provision of our constitution 
which secures to owners ‘of property simply “damaged” 
—not taken—for public use, just compensation, the road 
having been constructed under legislative authority, there 
would be no right of action for the act complained of. 
Where there is no permanent taking away of any portion 
of the street, but only the mere obstruction of passing 
trains to the temporary inconvenience of those wishing to 
use it, this is not such an element of damage to an adjoin- 
ing estate as will authorize a recovery. Caledonian Rail- 
way Co. v. Ogilvy, 2 Macq. H. L. Cas., 229. 

My associates concede also that the right to compensa- 
tion given by our constitution is not at all unlike that se- 
cured by the sixty-eighth section of the lands clauses co 1- 
solidation act and the sixth section of the railway clauses 
consolidation act of the English parliament, where lands 
are injuriously affected by a railroad. Therefore the ad- 
judged applications of those sections by the higher English 
courts ought, I think, to have great weight with us in’de- 
termining the full scope and effect to be given to sec. 21 
of our bill of rights. 

One prominent feature of the English decisions under 
those statutes is, that to justify a recovery the damage must 
be one for which an action would lie if the work causing 
it were not authorized by parliament. In the case of 
Beckett v. Midland Railway Co., L. R. 3, C. P. 82, which 
may be regarded as a leading one on this subject, the prin- 
cipal question was as to whether certain premises fronting 
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on a street through which the company had built its road 
were “injuriously affected” within the meaning of the 
English statute. ' 

Although the facts of that case were held sufficient to 
make the company liable, it is quite clear to my mind, 
from what was said by the judges in applying the law to 
them, that those of the one we are considering are not. In 
that case, the roadway in: front of the plaintiff’s premises, 
which had formerly been fifty feet wide, was reduced by 
the embankment for the railroad to thirty-three feet, in 
consequence of which the light in the lower portion of the 
house had been sensibly diminished, and great discomfort 
and inconvenience occasioned to the occupants by reason of 
carriages being compelled to go a considerable distance be- 
yond the gate before they could turn. As to seventeen feet 
of the roadway, the occupancy by the company in conse- 
quence of the elevation of the railroad track, was exclusive. 
In thus permanently diminishing the light and rendering the 
approach inconvenient, a special injury was done to the 
plaintiff’s property; and it was upon this ground that the 
recovery was sustained. Wells, J.,in giving his views, 
said, that to entitle the claimant to compensation “two 
things must concur, viz., that he has sustained a particular 
damage from the execution by the company of the works 
authorized by the special act, and that the damage was one 
for which he might have maintained an action if the work 
was not authorized by parliament.”° And he said also, 
“that the injury he complains of was an injury to his estate, 
and not a mere obstruction or inconvenience to him person- 
ally, or to his trade, although it might have been the subject 
of an action if the works which occasioned it had not been 
executed under the sanction of parliament.” And in Rick- 
et v. Directors, &c., of Metropolitan Railway Co., Law Rep., 
2H. L., 175, it was held that no case comes within the 
purview of those sections of the English statutes, “unless 
in respect of damage to the land itself, which damage 
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would have been the subject of an action at law before 
those statutes.” In this case Lord Cranworth, in giving 
his view of the subject, used this language: “ Both princi- 
ple and authority seem to me to show that no case comes 
within the purview of the statute, unless where some dam- 
age has been occasioned to the land itself, in respect of 
which, but for the statute, the complaining party might 
have maintained an action. The injury must be actual in- 
jury to the land itself, as by loosening the foundation of 
buildings upon it, obstructing its light or its drains, making 
it inaccessible by lowering or raising the ground immedi- 
ately in front of it, or by some such physical deterioration. 
Any other construction of tle clause would open the door 
to claims of so wide and indefinite a character as could not 
have been in the contemplation of the legislature.” See 
also the remarks of the Lord Chancellor Chelmsford, who 
took substantially the same view. And this being a deci- 
sion of the House of Lords, the case is certainly entitled to 
great weight as an authoritative exposition of the law on 
this subject. 

The only other English case I care to refer to in this 
connection is that of Chamberlain v. The West End of 
London, etc., Railway Company, 2 B. & S., 605 (110 
Eng. Com. Law Repts.) This case was under the lands 
clauses consolidation and railway clauses consolidation acts, 
and in passing upon it Cockburn, Ch. J., said: “That if 
an action would have lain for the injury done by the’ 
company’s works, unless their act had authorized them, © 
then the land is injuriously affected, and compensation may 
be awarded.” The injury here complained of was caused 
by an embankment made for the railroad in the street im- 
mediately in front of the plaintiffs premises to the height 
of the first floor windows, which effectually prevented 
access to the houses thereon except by a ‘deviation road,” 
as it is called, which had to be made, and which was much 
less convenient than the old one had been before the ob- 
struction. : 
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A case cited by my associates, the one, indeed, on which 
they seem chiefly to rest for support to their opinion, which 
is made up chiefly of quotations from it, is Rigney v. the 
City of Chicago, 102 Tll., 64. As an authority, however, 
that case is much weakened, not only by the fact of it hav- 
ing been decided by a divided court, but also because it is 
directly opposed to that of the Chicago, Mihvaukee and St. 
Paul R. R. Co. v. Hall, 90 Id., 42, wherein a like ques- 
tion, under the same constitutional provision, was decided 
the other way by a united court. In the last mentioned 
case, it was claimed that the plaintiff’s premises fronting 
on a street in the city of Chicago were damaged by the lay- 
ing of a railroad track in the street near his dwelling, and 
by leaving cars standing on the same, “thereby impeding 
access to and egress from his property.” Also, “by reason 
of smoke, dust, and cinders being cast from locomotive en- 
gines, by passing on the tracks, upon his house and lot.” 
As in the case before us, there was no complaint of either 
cut or embankment, but the tracks seem to have been on a 
level with the surface of the street. On this state of facts 

. the court held that “the measure of damages is the loss 
sustained by the nuisance, the injury from jarring the build- 
ing, the throwing of cinders, ashes, and smoke upon ap- 
pellee’s premises. The depreciation of the value of the 
property by these canses may be considered, but not gen- 
eral depreciation in value from other causes—mere incon- 
venience in approaching or leaving the property, or the 
noise and confusion in the vicinity. The injury must be 
physical.” 

In the case of Rigney v. The City of Chicago, the court 
professed to keep within the line of the English decisions 
to whic. I have referred. And it is quite possible that 
the facts of that case warranted the conclusion that the 
damages were such as to bring the city fairly within the 
rule of liability laid down by, the English courts. The 
embankment complained of, although not directly in front 


566 SUPREME COURT OF NEBRASKA, 


Gottschalk v.C.. B. & Q. R.R. 


of the plaintiff’s premises, was but a short distance away, 
and was such as to almost entirely prevent approach to them 
from Halstead street, one of the principal thoroughfares of 
the city, 

But whilst forbearing the expression of an opinion as to 
whether the damages in that case were within the estab- 
lished English rule, I am very certain that those com- 
plained of in the case at bar are not. In this case there is 
no physical disturbance whatever of the lots, which appear 
to be practically unimproved. It is not claimed that the 
railroad is either above or below the surface of the street 
and alley, and therefore it is probably on a level with 
them. Neither is it claimed that any difficulty is expe- 
rienced in crossing and re-crossing the road, or traveling 
along it, save when occupied by the company’s cars. It 
does not appear that this portion of the road is within the 
limits of depot grounds, so it can be lawfully occupied by 
the company to the exclusion of the plaintiff and others 
who may have occasion to go there, only so long as is 
reasonable for the passage of moving trains over it. If 
more time is taken than is reasonable, to the hindrance and _ 
injury of another, the proper remedy may be found in an 
action for damages, not to the lots, but to the individual 
thus discommoded. 

Again, the injury here complained of is not within the 
English rule of liability for still another reason, which is, 
that it is not different in kind, although perhaps different 
in degree, from that experienced by every other person hav- 
ing occasion to pass along the street or alley. “The fact 
that a claimant sustains damages greater in degree, if not 
different in kind, will not entitle him toa recovery.” Lord 
Chancellor Chelmsford, in Picket v. Directors, etc., of Met- 
ropolitan Railway Co., supra. No portion, either of the 
street or alley, is permanently taken away. . There is “the 
inere obstruction of passing trains to the temporary incon- 
venience” of the plaintiff and others wishing to use them, 
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which “is not such an element of damage to an estate as 
will authorize a recovery.” Caledonian Railway Com- 
pany v. Ogilvy, supra. 

And finally, the injury is not within that rule, for the ad- 
ditional reason that,even if the company had not been au- 
thorized by the legislature to occupy the street and alley for 
this new public use, the matter complained of is not such 
an injury to the plaintiff’s lots as gives a right of action. 
Such an action, as I understand, can be maintained only 
on the gruund that the injury is such as amounts practi- 
cally to a taking of property, which that shown in this case 
clearly is not. A railroad laid upon a highway or street 
of a city, especially where the fee is in.the public, is not 
necessarily a nuisance. Angel on Highways, 2 ed.,§§ 242— 
244, “While the laying of a railroad on a highway with- 
out any peculiar or direct injury to the land owner is not a 
taking of his property, changes in its surface, and erections 
which destroy or materially obstruct his access to and use 
of it, and cause him special damage, may be treated as such 
taking; and this isthe substantial result of many well con- 
sidered authorities.” Pierce on Railroads, 241. But de- 
tention and danger in crossing, the frightening of horses, 
and similar inconveniences and discomforts not amounting 
to a practical obstruction are, however, not a taking of pri- 
vate property; for are such injuries, when not caused by 
negligence, actionable. The reason that an action for such 
injuries at the suit of a private person will not lie is, that 
they are not peculiar to him alone, but are shared in greater 
or less degree by the entire community. Probably it is 
otherwise where the fee of the street is in the adjoining pro- 
prietor, the land having been condemned only to the uses 
of an ordinary highway. 

For these reasons I am of the opinion that the judgment 
of the district court is right, and ought to be affirmed. 
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Maruras SIMMERMAN, PLAINTIFF IN ERROR, V. THE 
SrarE oF NEBRASKA, DEFENDANT IN ERROR. 


L Criminal Law: MURDER: EVIDENCE. To justify a verdict 
of murder in the first degree, the evidence must show the killing 
to have been done not only purposely, but also with deliberation 
and premeditation. 


2 Statutory Construction. The term ‘‘deliberation and pre- 
meditation,’’ used in defining the different degrees of murder, 
requires the act of killing to have been ‘‘ done with reflection,” 
and ‘conceived beforehand.’? Evidence examined, and Held, 
Not sufficient to bring the case within this rule. 


3. Unlawful Attempt to Arrest. A person may resist an une 
lawful attempt at arrest, and if necessary, rather than submit, 
he may lawfully kill the person making it. 


Error to the district court for Kearney county. Tried 
below before GASLIN, J. 


ZL. C. Burr, for plaintiff in error. 
Isaac Powers, Jr., for defendant in error. 
Lakes, Cu. J. 


The most important objection made to the conviction of 
the prisoner, and the only one made in the motion for a 
new trial is, that the verdict is not supported by the evi- 
dence, and to this we shall chiefly direct our attention. 

The convction was of murder in the first degree, the 
punishment of which is death. To have justified such a 
verdict the evidence should have been sufficient to show 
that the act of killing was done not ouly “ purposely ” but 
also with “deliberate and premeditated malice.” If the 
evidence fall short of this, if it were only sufficient to 
show, at most, the act to have been done “purposely and 
maliciously, but without deliberation and premeditation,” 
the conviction should not have exceeded murder in the sec- 
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ond degree, the punishment for which is imprisonment in 
the penitentiary not less than ten years, or during life, in 
the discretion of the court. Criminal code, §§ 3,4. Mil- 
ton v. The State, 6 Neb., 136. Schlencker v. Same, 9 Id., 
241. 

That the killing was malicious, without qualification, is 
possibly reasonably inferable from the manner of doing it, 
together with the fact that the provocation may have been 
inconsiderable. Malice is presumed when no considerable 
provocation appears. Preuit v. The People, 5 Id., 377. 
But as to the other essentials of murder in the first degree 
we are, after a careful examination of the evidence, con- 
strained to say that they were not proved. 

In construing a statute the language employed in it 
‘should generally be given its plain obvious import. Foll- 
mer v. Nuckolls County, 6 Id., 204. 10 Am. Law Regis- 
ter, 537. 1 Broom & Hadley’s Commentaries (Am. Ed.), 
70. In view of this rule, what is to be understood by the 
term “deliberation and premeditation” in the statutory 
definition of the different degrees of homicide? Accord- 
ing to Webster, deliberation means, “The act of delihvra- 
ting, or of weighing and examining the reasons for and 
against a choice or measure; mature reflection.” And pre- 
meditation: 1. “The act of meditating beforehand; pre- 
vious deliberation. 2. Previous contrivance or design 
formed,” etc. ‘Premeditation differs essentially from 
wil * * * — because it supposes, besides an actual 
will, a deliberation and continued persistence, which indi- 
cate more perversity.” Bouvier. One eminent author says 
of the statutory rule of deliberation and premeditation, 
that it requires the act to have been “done with reflection” 
and “conceived beforehand.” Wharton on Homicide, 
§ 180*. 

The authorities are conflicting as to the time that ia 
requisite before the act of killing, for the exercise of these 
operations of the mind. All agree, however, that some 
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time for deliberate reflection is necessary. ‘This being so, 
it seems to follow necessarily that, where, as was the case . 
here, the killing is the result of a sudden affray between 
parties before entirely unknown to each other, following 
quickly its commencement, and the person killed, without 
cause, began or provoked it, it cannot be said there was 
time for such reflection as the law contemplates. If this 
be not a correct view of the force of the term “ delibera- 
tion and premeditation,” then there is really no substantial 
distinction between the two degrees of murder. 

Speaking on this subject the supreme court of Kansas 
has said: “The word ‘deliberate’ means that the manner 
of the performance was determined upon after examination 
and reflection; that the consequences, chances, and means 
were weighed and carefully considered. It is not only 
necessary that the accused shall plan, contrive, and scheme 
as to the means and manner of the commission of the deed, 
but that he shall consider different means of accomplishing 
the act.” Craft v. The State, 3 Kan., 450. The last clause 
of this quotation, perhaps, goes too far in holding that it is 
necessary for the accused to have considered “ different 
means” for the accomplishment of his purpose to kill. In 
all else, however, we regard the view thus expressed as 
sound. Seealso Ake v. The State, 30 Texas, 466. Ander- 
son v. Same, 31 Id., 440. Milton v. The State, 6 Neb., 
136. 

Referring to the evidence, we find that the crime of 
which the prisoner was convicted was committed on the 
16th of October, 1882, at. Minden, in Kearney county. 
The first account given of the prisoner is, that in company 
with two companions he came to Minden on the day before. 
One of these companions was Belmont, who was with him 
when the crime was committed, and participated in it, 

On the evening of the 16th, the prisoner and Belmont 
went into the dining room of the “ Prairie House,” one of 
the Minden hotels, seated themselves at the table, and or- 
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dered their suppers. Just as they had given their orders, 
_ a person who is called by the witnesses “Jack Woods,” or 
“Sheriff Woods,” entered the room, approaching them from 
the rear, presented a revolver at one of them, and told them 
to “throw up their hands” and consider themselves ‘‘ under 
arrest.” Instead, however, of obeying this order the par- 
ties instantly engaged in what shortly proved to bea deadly 
struggle. Either Belmont or the prisoner—as to which it 
was the witnesses disagree—scized Wood’s revolver, or 
arm, jerked him partly around, while the other, or both 
together, instantly shot him to death. 

But who was Jack Woods, or Sheriff Woods, as he is 
called interchangeably by the witnesses? Where did he 
live? Was he, as the title given him would imply, an 
officer of the law? If so, in what place and what was the 
extent of his jurisdiction? Did he have any warrant for 
making what really seems to have been an unauthorized 
assault upon peaceable men? If so, what was it? As to 
these questions there was no evidence at all before the jury. 
They may have known about these things, but there was 
no evidence before them. 

The prisoner and his companion Belmont, who were 
they? Whence did they come to Minden, and whither did 
they go after this fatal encounter? Perliaps they were 
known residents of Kearney county; it may be they were 
not, but whencesoever they came, had they committed, or 
were they even suspected of having committed any offense, 
either in Kearney county or elsewhere? Did they know 
or had they ever heard of this man Jack Woods before? 
As to all of these matters, and many more which must 
have been susceptible of proof, the record is as silent as the 
grave. The object of the assault upon the prisoner by 
Woods is left entirely to conjecture. He may have been a 
good, law abiding citizen, and acting in the line of' official 
duty; if so, it is not shown that the prisoner knew it. He 
may indeed have been a very bad man, and his motives in 
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making the assault bad, as the prisoner knew, or had reason 
to believe, consistently with the evidence submitted to the 
jury. 

Even if Woods’ object really were to arrest these par- 
ties, as it probably was, in the absence of all evidence on 
the subject, we are required to presume that it was unau- 
thorized, and that they had the right to resist it. 

On the subject of homicide in resisting an unlawful at- 
tempt to arrest, it is said in Wharton on Homicide, 2d ed., 
§ 227, that, “Where A unlawfully attempts to arrest B, 
B is justified in resisting; and if A so presses B as to 
make it necessary for him to choose between submission 
and killing A, then the killing A is not even manslaugh- 
ter,” citing State v. Oliver, 2 Houston, 604. 

Such being the state of the law, and such the evidence, 
or rather the want of evidence against the prisoner, we 
must hold that the verdict was unwarranted, and direct a 
new trial. There are some other questions discussed by 
counsel, but inasmuch as they were not raised in the mo- 
tion for a new trial we will not now consider them. 


REVERSED AND REMANDED. 


GerorcGE HART, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


° 
1. Jurors: COMPETENCY oF. To be competent to serve as a juror 
in this state, one must be an elector of the county wherein he is 
called to serve. 


. In the absence of a showing to the contrary, one who 
has served as a juror is presumed to have been in all respects 
qualified at the time of serving. 


3% Criminal Law: ARGUMENT TO JURY: LIMITATION OF. An 
exception was taken by counsel for the prisoner to an order of 
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the court limiting their argument to the jury to two and a half 
hours; thereupon this time was extended thirty minutes. To 
the order thus modified no further objection was made; and it 
not appearing that more time was needed, nor that what was 
allowed was occupied, Held, That no error was shown. 


CRIMINAL RESPONSIBILITY: MENTAL CONDITION OF 
ACCUSED. If one charged with crime have the mental capacity 

- to distinguish right from wrong in respect to the particular act 
charged, he is responsible. 


Error to the district court for Hall county, Geo. W. 
Post, J., presiding, ‘wherein the plaintiff in error was con- 
victed of murder in the first degree and sentenced to death. 


Abbott & Caldwell, for plaintiff in error. 
Isaac Powers, Jr., for defendant in error. 


Laxg, Ca. J. 


The errors assigned in this case may be conveniently 
classed under four heads: First. Rulings respecting the 
competency of certain persons to serve as jurors. Second. 
The restriction of counsel in their argument to the jury. 
Third. Rulings in the charge to the jury. Fourth. The 
insufficiency of the evidence to support the verdict. The 
last of these objections does not seem to be relied on, how- 
ever, as it is not even mentioned by counsel in their brief. 
Therefore we will only say of it that, after a careful read- 
ing of the record, our minds are left in no doubt on that 
point, and we are satisfied that the evidence was in all re- 
spects ample to warrant the conclusion which the jury 
reached. 

Under the first of these heads two objections to the ru- 
ling of the court below are made: First—The sustaining of 
the challenge of the state to the juror Porterfield; and 
Second—The overruling of the prisoner’s challenge to the 
juror Hall. 
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To be competent to serve asa juror in this state, one 
must be an elector of the county wherein he is called to 
serve. Sec. 657, Compiled Statutes,617. And to be an 
elector, a residence in the: state for six months and in the 
county for forty days next before the election is required. 
Sec. 3, Compiled Statutes, 257. “That place shall be con- 
sidered and held to be the residence of a person in which 
his habitation is fixed, without any present intention of re- 
moving therefrom, and to which, whenever he is absent, he 
has the intention of returning.” * .* * “A person 
shall not be considered and held to have acquired a resi- 
dence in any county in this state into which he shall have 
come for temporary purposes merely, without the intention 
of making it his residence.” * * * “The place 
where a married man’s family resides shall generally be 
considered and held to be his residence; but if it is a place 
of temporary establishment only, or for transient purposes, 
it shall be otherwise.” Sec. 32, Compiled Statutes, 261. 

Tested by these clear and positive rules, the voire dire 
examination of Porterfield showed beyond all doubt that 
he was incompetent to sit as a juror. He was not yet an 
elector of Hall county. If an election had been held there 
on the day of the trial he would not have had the right to 
vote thereat. He was, it is true, then a resident of that 
county, but had not been so sufficiently long to fill the re- 
quirement of the law in this particular. To a question . 
as to whether he was a voter, he answered, ‘I don’t know. 
T have been here about twenty-four days.” Further ex- 
amination respecting his residence developed these faci;: 
That, with his family, he had lived in Dodge county about 
twelve or thirteen years next preceding his removal to 
‘Hall county ; that he himself went to Grand Island on or 
about the tenth of January, remaining two days, at which 
time he concluded “to go into business” there; and on the 
last day of that month removed thither with his family, 
and “went intv business” on the following day. Under 
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this state of facts, we are at a loss to understand how it 
can be seriously contended that Porterfield was qualified 
to serve. The mere resolve that he would go there did 
not make him a resident of Half county, and he became 
such only upon the subsequent abandonment of his resi- 
dence in Dodge county by removing with his family to 
Grand Island. 

The objection made to the juror Hall was “for cause,” 
but no particular cause is specified either in the record or 
in the brief of counsel. So far as cau be gathered from 
his voire dire examination he was in all respects qualified 
to serve. The only point on which he was at all pressed by 
counsel for the prisoner on his cross-examination was, as to 
whether he had formed an opinion upon the merits of the 
case, and he showed by his answers to questions propound- 
ed to him that he had not. In the absence of a showing 
to the contrary, one who has served as a juror is presumed 
to have been in all respects qualified at the time of serving. 
We see nothing deserving of complaint in the ruling of 
the court respecting this jyror. 

Under the second head nothing is shown which, fairly 
considered, puts the court in any degree at fault. It ap- 
pears that before the commencement of their arguments to 
the jury, the judge announced that counsel would be lim- 
ited to two and a half hours on each side, and that the 
prosecutor should have only fifty minutes of his time in 
which to close. To this order the prisoner’s counsel ob- 
jected and took exception. Thereupon, as the record 
states, the court “allowed counsel for the defendant to occupy 
thirty minutes more than was allowed them under the said 
order, that is to say, three hours in all.” To the order as 
thus modified no exception was taken, nor does it appear 
in any manner that any further time was needed for a full 
presentation of the case to the jury, nor even that the time 
thus granted by the court was all occupied. In the ab- 
sence of a showing to the contrary we must presume that 
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counsel had all the time they needed given them, or would 
have occupied, if no limitation had been made. No error 
is shown in this particular. 

An exception was taken to the seventeenth instruction of 
the charge to the jury. It was in these words: “The law 
presumes the defendant to be of sound mind, and this pre- 
sumption continues until evidence is given tending to 
show the contrary. When such evidence is given the evi- 
dence on the part of the state must be such as to leave in 
your minds no reasonable doubt that the defendant at the 
time of the alleged homicide was in that mental condition 
which would allow him to distinguish between right and: 
wrong. If evidence has been given tending to show that 
at the time of the homicide the defendant was in that men- 
tal condition which prevented him from distinguishing be- 
tween right and wrong you must acquit him, unless the 
state satisfies you of his legal responsibility beyond a rea- 
sonable doubt. But where insanity is shown to exist, if 
there remains adegree of reason sufficient to discern the dif- 
ference between good and evil at,the time the offense was 
committed, then the accused is responsible for his acts. If 
the prisoner killed the deceased, was the accused a free 
agent? In forming the purpose to kill, was he at the time 
capable of judging whether that act was right or wrong? 
Did he know at the time that it was an offense against the 
laws of God and man?” 

And an exception was also taken to the refusal of the 
judge to give the following, tendered on behalf of the 
prisoner, viz.: “You should return a verdict of not guilty, 
unless you are satisfied beyond a reasonable doubt that the 
killing was not the offspring of mental disease in the de- 
fendant; and in case of mental disease, neither knowledge 
of right and wrong or ability to recognize acquaintances 
are to be adopted by you as tests of insanity, but you are 
to consider all those matters in making up your verdict.” 

The court, however, did give, at the request of the pris- 
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oner’s counsel, the following: “If the jury believe that 
from any predisposing cause, such as inherited desire for 
strong drink, or inherited insanity, the prisoner at the time 
of shooting Michael Cress became incapable of governing his 
actions, or was unconsicous that he was committing a crime, 
he is not guilty of the offense charged in the indictment.” 

The only fault found by counsel with the seventeenth 
instruction is, that it made the ability of the accused to dis- 
tinguish between right and wrong the test of criminal re- 
sponsibility. If the first three clauses of the instruction 
be taken alone, they state the rule rather too broadly. 
They would import that if the accused were at the time 
able to distinguish generally between right and wrong, he 
was responsible for his act. This is not strictly correct. 
The better rule, we think, and the one adopted by this 
court in the case of Wright v. The People, 4 Neb., 407, is, 
in effect, that if one accused of crime have the mental ca- 
pacity to distinguish right from wrong in respect to the par- 
ticular act charged, he is responsible. And the converse of 
this proposition would also be true. This rule was after- 
wards approved in Hawe v. The State, 11 Id., 537. 

If, however, these clauses be taken in connection with 
the rest of the instruction, and especially if taken also 
with the instruction given on behalf of the prisoner, which 
we have quoted, and which must be done, the charge on 
this branch of the case conforms substantially to the rule 
above stated. The latter clauses of the instruction show 
that what was said of the prisoner’s mental condition had 
special reference to the act with which he stood charged, 
and we are satisfied the jury must have so taken it. The 
instruction refused did not conform to the rule of this 
court; was calculated to mislead the jury, and was rightly 
refused. There is no error in the matters complained of, 
and the judgment must be affirmed. 


JUDGMENT AFFIRMED. 
39 
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SraTe or NEBRASKA, PLAINTIFF IN ERROR, V. JAY 
HALPHREY, DEFENDANT IN ERROR. 


A Bill of Exceptions and petition in error on behalf of the state 
in a case where, in the district court, upon an appeal from a con- 
viction of a misdemeanor before a county judge, the case was dis- 
missed, filed in this court without leave of court obtained by the 
, district attorney, will Be dismissed. 


Error to the district court for Howard county, Nor- 
VAL, J., presiding. 


Paul & Bell, for plaintiff in error. 
Henry Nunn, for defendant in error. 
Coss, J. 


Jay Halphrey was arrested on a warrant issued by the 
county judge of Howard county upon complaint and in- 
formation of Robert Harvey, charging the said Jay with 
the crime of igniting a fire cracker or roman candle and 
"firing the same off in: the village of St. Paul, in Howard 
county, in violation of an ordinance of said village. Said 
Jay pleaded not guilty to the said information, and a trial 
was had to a jury, who found the defendant guilty, who 
was thereupon sentenced by the court to pay a fine of one 
dollar and costs. Thereupon said defendant gave notice of 
- appeal and entered into a recognizance for his appearance 
at the district court with security, which was accepted and 
approved by the said county judge. 

At the next ensuing term of the district court the said 
Jay Halphrey appeared by his attorney and filed his mo- 
tion to dismiss said case for the following reasons, to-wit: 

1. Because the county judge had no jurisdiction to 
try said case. 
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2. Because the information is insufficient and does not. 
set out any offense. 

Whereupon the court adjudged “that the county judge 
before whom said case was tried had no jurisdiction to try 
said case, and that the information made in said case is in- 
sufficient,” and that the “said case be and is hereby dis- 
missed at the costs of the plaintiff.” 

The record is filed in and the case sought to be brought 
to this court on error. The petition in error is signed by 
private counsel, not by the district attorney, and no leave 
has been given by, or application therefor made to, this 
court to file the same for the decision of the court on the 
points therein presented. , 

It is only necessary to call attention to the provisions of 
the statute on this subject to show that this proceeding as 
thus presented cannot be entertained. Sections 515, 516, 
517 of the criminal code provide that: “The prosecuting 
attorney may present to the supreme court any bill of ex- 
ceptions taken under the provisions of section four hun- 
dred ‘and eighty-three, and apply for permission to file it 
with the clerk thereof for the decision of such court upon 
the points presented therein; but prior thereto, he shall 
give reasonable notice to the judge who presided at the trial 
in which the bill was taken of his purpose to make such 
application; and if the supreme court shall allow such bill 
to be filed, such judge shall appoint some competent attor- 
ney to argue the case against the prosecuting attorney, 
which attorney shall receive for his services a fee not ex- 
ceeding one hundred dollars, to be fixed by such court and to 
be paid out of the treasury of the county in which the bill 
was taken. 

“Sec. 516. If the supreme court shall be of the opinion 
that the question presented should be decided upon, they 
shall allow the bill of exceptions to be filed and render a 
decision thereon. 

“Sec. 517. The judgment of the court in the case in 
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which the bill was taken shall not be reversed nor in any 
manner affected; but the decision of the supreme court 
shall determine the law to govern in any similar case which 
may be pending at the time the decision is rendered or 
which may afterwards arise in the state.” 

The record in this case having been improvidently re- 
eeived and docketed by the clerk, without the leave of the 
tourt as required by statute, must be dismissed. 


JUDGMENT ACCORDINGLY. 


C. N. Pave & Co., PLAINTIFFS IN ERROR, V. CHARLES 
KoHL, DEFENDANT IN ERROR. 


Instructions to Jury. An instruction by the court to a jury 
which assumes the admission or proofof a controverted material 
fact upon which there is a conflict of testimony is error, for 
which a new trial will be granted. 


Error to the district court for Adams county. Tried 
below before GasLin, J. 


Batty & Ragan, for plaintiff in error. 
Dilworth & Smith, for defendant in error. 


Coss, J. 


. This was an action by C. N. Paine & Co. against Chas. 
Kohl for the agreed price of a frame building alleged to have 
been sold by the former to the latter while standing on rollers 
in the street in the city of Hastings. The building was to 
be moved to and upon a certain lot of said city by C. N. 
Faine & Co., but there is a conflict of testimony as to 
whether it was or was not a part of the contract that C. N. 
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Paine & Co. should, in addition to moving the building to 
and upon the lot of Kohl, also place it upon a good foun- 
dation. There is no conflict in the testimony that C. N. 
Paine & Co. did move the building to and upon the said 
lot, that it was not placed upon any foundation, and in 
that condition and shortly after its removal to and upun 
the said lot, it was destroyed by fire, which consumed a 
large portion of said city. 

The jury to whom the cause was tried (ui their ver- 
dict in favor of the defendant. 

The plaintiff who brings the cause to this court on error 
assigns sixteen grounds of error, but as we have come to 
the conclusion that there must be a new trial for error in 
the instructions of the court, the other errors assigned will 
not be examined. 

Among the instructions given in charge by the court to 
the jury upon its own motion were the following: 

2. If you find from the evidence that the plaintiffs 
moved said building upon defendant’s lot, and had placed 
it in the position and upon the foundation that they were 
bound to do by the terms of the contract of sale, then there 
was a delivery of the building to the defendant, and the 
plaintiffs are entitled to recover, although said building 
was destroyed by fire before the defendant took actual 
possession of the same. 

3. If you find from the evidence that the plaintiffs 
moved said building upon defendant’s lot, but still had 
control of said building by their agents, and had not placed 
it in the position and upon the foundation they were bound 
to do by the terms of the contract of sale when said build- 
ing was destroyed by fire, then the delivery of the building 
was not complete, and the plaintiff cannot recover there- 
for. 

These instructions assume that it was either admitted by — 
the plaintiffs, or proved without conflict of testimony, that 
it was a part of the contract of sale that the plaintiffs should 
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not only deliver the building on the defendant’s lot, but 
place the same in position and on a foundation thereon, 
while on the contrary, as we have seen, there was a sharp 
conflict of testimony on that point. Indeed, the vital turn- 
ing point in the case is whether by the terms of the con- 
tract C. N. Paine & Co. were to place the building on a 
foundation in position on the lot of Kohl, or only to move 
the same on to the lot and furnish Kohl timbers for the 
posts so that he could place it on the foundation himself. 
These instructions, which clearly take this question from 
the jury, are erroneous, and for that reason the judgment is 
reversed, and the cause remanded for further proceedings 
according to law. 


REVERSED AND REMANDED. 


C. C. McNitsH, APPELLANT, V. HALE PERRINE and D. 
W. CLANCY, APPELLEES, 


1. Tax Lien: FORECLOSURE: PLEADING. In the foreclosure of 
a tax lien, the holder may join as many tracts or descriptions of 
teal estate belonging to one defendant upon which he has a tax 
lien as he may sec fit. In such case the tax due upon each tract 
will constitute a separate cause of action, and should be separ- 
ately stated and numbered. 


2. Taxes: FAILURE OF ASSESSOR TO SWEAR TO ROLL. A valid 
tax is the foundation of a lien for taxes upon real estate. There- 
fore, if it appears that the assessor failed to swear to the assess- 
ment roll, the lien for taxes cannot be enforced. 


AppEAL from the district court of Cuming county. 
Heard below before BaRNEs, J. 


M. McLaughlin, for appellant. 
J. C. Orawford, for appellees. 
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MAXWELL, J. 


This is an action to foreclose a tax lien. A demurrer to 
the petition was sustained in the court below and the ac- 
tion dismissed. The plaintiff appeals to this court. 

It is alleged in the petition that on the first day of June, 
1877, one Robert Kloke purchased at private tax sale, 
from the county treasurer of Cuming county, lots numbered 
5 and 6 in block 29, in the village of Wisner, for the de- 
linquent taxes of 1875, and paid therefor the sum of $14.- 
10 and received a certificate of purchase, which was as- 
signed to the plaintiff; that on the fourth day of June, 1877, 
the plaintiff purchased at private sale lots 9 and 10 in 
block 29, in said village, for the taxes of 1875, paying 
therefor the sum of $57.41; that said lots have not been 
redeemed from said taxes; that when the time for the re- 
demption of said lots expired, R. M. Forbes was the owner 
of the same, and upon his promising to pay said taxes from 
time to time, the plaintiff failed to apply for and obtain a 
tax deed; that afterwards said Forbes sold said lots to, the 
defendant, Perrine, who refuses to pay said taxes; that 
about the Ist day of February, 1882, the plaintiff offered 
to surrender said certificates to Clancy, the treasurer of 
Cuming county, and demanded a tax deed, which he re- 
fused to make; that said certificates are insufficient in law 
to authorize said treasurer to make a tax deed. First. Be- 
cause they do not recite where the lots were sold. Second. 
Because the treasurer failed to attach his seal to the same. 
Third. Because there was no valid assessment for the year 
1875, for the reason that the assessor did not swear to the 
‘ assessment roll. The prayer is for a foreclosure of the tax 
lien, or if that cannot be had, for a mandamus to compel 
the county treasurer to execute a deed, etc.: 

The grounds of demurrer are—First. That the court has 
no jurisdiction of the subject of the action. Second. That 
there is a defect of parties defendant. Third. Several 
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causes of action are improperly joined. Fourth. That the 
petition fails to state a cause of action. These will be con- 
sidered in their order. 

Authority is expressly conferred by statute upon the 
district court in cases for the foreclosure of tax liens. The 
court therefore had jurisdiction of the subject matter. Comp. 
Stat., 432. 

No defect of parties defendant appears on the face of the 
petition; the second ground of demurrer therefore cannot 
be sustained. 

A party seeking the foreclosure of a tax lien may join 
as many tracts of land belonging to one defendant upon ~ 
which he holds a tax lien as he may see fit. In such case 
the tax on each separate tract would constitute a distinct 
cause of action, and should be separately stated and num- 
bered; but the failure to do so is not ground of demurrer. 
The third ground of demurrer therefore should be over- 
ruled. 

The fourth ground, that the petition fails to state a cause 
of action, is more serious. It is alleged in the petition that 
the assessor for the year 1875 did not swear to the assess- 
ment roll, and that therefore the tax is invalid. 

This court in a large number of cases has held that where 
a land owner comes into court and prays for the cancella- 
tion of a tax deed or an illegal tax which is an apparent 
cloud upon his title, he must do equity by paying all taxes 
justly due. Wood v. Helmer, 10 Neb., 65. Boeck v. Mer- 
riam, 10 Id.,199. Hunt v. Easterday, 10 Id., 165. South- 
ard v. Dorrington, 10 Id., 119. 

The reason of the rule is stated in Wood v. Helmer, page 
75, as follows: “Ifthe owner of the land does not wish 
to take the hazard of an adverse title being made to his 
land by tax deed, the legality of which remains undeter- 
mined, and files his petition in equity to enjoin the execu- 
tion of such deed, he must do equity by paying or offering 
to pay his just proportion of the public burden.” This we 


JULY TERM, 1883. 589 


Kennedy v. Goodman, 


regard as a correct statement of the law, and will be applied 
in all cases where the owner of land seeks relief. But this 
rule has no application where a party is seeking to enforce 
an adverse claim by tax proceedings against property. 

In such case a valid tax is the very foundation of the 
proceedings. Nebraska City v. Gas Co., 9 Neb., 339. 
Morrill v. Taylor, 6 Id., 245. Hallo v. Helmer, 12 1d., 87. 

It has been held in a number of cases in this court that 
the failure of the assessor to swear to the assessment roll 
rendered the tax invalid. Morrill v. Taylor, 6 Neb., 236. 
Lyman v. Anderson, 9 Id.,367. Hallo v. Helmer, 12 Id., 
87. This being so, and it being alleged as a part of the 
cause of action that the assessor did not swear to the assess- 
ment roll in the case under consideration, the plaintiff has 
obtained no lien upon said lots by the payment of the taxes 
due thereon. ‘The demurrer was therefore properly sus- 
tained. The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


Snron H. KENNEDY, PLAINTIFF IN ERROR, V. CHARLES 
F. GoopMAN, FOR DEFENDANT IN ERROR. 


1. Promissory Notes: TH CONSIDERATION of negotiable prom- 
issory notes may be inquired into in an action on the notes by the 
promisee against the maker. 


2 Account: SETTLEMENT. A settled account is prima facie cor 
rect, and it will not be disturbed except for fraud or mistake in 
the settlement. But if fraud or mistake is shown the settlement 
will to that extent be considered as having been made upon mis- 
take or imposition, and the omissions and mistakes will be cor- 
rected. . 


Error to the district court for Douglas county. Tried 
below before SAVAGE, J. 
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Webster & Gaylord, for plaintiff in error, cited: 1 Par- 
sons Contracts, 437. Kansas Mnfg. Co. v. Gandy, 11 
Neb., 450. Jarvis v. Sutton, 3 Neb., 289. Haynes ». 
Thorn, 28 New. Hamp., 386. Sullivan v. Collins, 18 
Towa, 228. Kidder v. Blake, 45 New Hamp., 530. Ca 
bot v. Haskins, 3 Pick., 83. 


W. J. Connell, for defendant in error. 
MaxweELL, J. 


Goodman brought an action against Kennedy in the dis- 
trict court of Douglas county, upon three promissory notes 
amounting to $2,715.38 and an account for $715.13. The 
answer is in substance a want of consideration for the notes 
as follows: It is alleged in substance that Kennedy was 
manufacturing “‘ Hemlock Remedies” and furnishing the 
same to Goodman, who furnished the ingredients and 
charged the same to Kennedy. That there was an open 
running book account between the plaintiff and defendant, 
and that the notes were given to cover balances as the same 
appeared from this book account which was kept by Good- 
man. On the trial of the cause a verdict was returned in 
favor of Goodman for the sum of $4,000, upon which 
judgment was rendered. The errors assigned in this court 
relate to the giving of certain instructions, which will be 
considered hereafter. 

There is testimony tending to show that Kennedy manu- 
factured “Hemlock Remedies” for Goodman under a con- 
tract which was to continue for three years, at the expira- 
tion of which time the contract was renewed for two years 
longer; that Goodman furnished the ingredients, charg- 
ing the same to Kennedy, and crediting him with the 
remedies furnished; that Goodman kept a book account 
showing the amount of hemlock remedies turned over to 
him from time to time, and charged Kennedy with all the 
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drugs, chemicals, and other articles furnished, and also for 
the rent of a building used as a manufactory; that the 
notes were given for balances found due Goodman from 
time to time as appeared from said books of account; 
that said books contained various charges against Ken- 
nedy in the computation of cost of goods furnished, in 
charging him more than the price agreed upon, with freight 
added, and in charging him for the loss of remedies bro- 
ken while in transitu, and for shrinkage, etc.; that Ken- 
nedy, although he had possession of the account books, had 
never had an opportunity to examine the same and ascer- 
tain their correctness, and at the time of giving the notes 
he was not aware of the various errors, overcharges, etc.; 
that the amount of said erroneous ‘charges is the sum of 
$3,750, and an itemized account, alleged to contain the cor- _ 
rect charges, is attached to the bill of exceptions as a part 
thereof. Goodman introduced evidence tending to prove 
that monthly statements of the account were furnished to 
Kennedy, aud by him taken to his place of business, and 
that at times he and Kennedy looked over said book ac- 
counts together; that there was no agreement that he 
should sell drugs, chemicals, and other articles at cost, and 
that the prices charged were fair and reasonable, and were 
agreed upon by the parties; that there were no errors or 
overcharges in the accounts, etc. One of the instructions 
given to the jury is as follows: “If you find from the 
evidence that monthly statements of defendant’s account 
with plaintiff were received by defendant, which, with the 
, account book offered in evidence, covered and included the 
several items now in dispute, and that the defendant had 
knowledge of such items at the several times of giving the 
notes sued on, and such notes were given by him with 
such knowledge for the purpose of covering and making 
settlement of such items and others, then the voluntary 
giving of such notes for such pnrpose would be final and 
conclusive to the extent that any of said notes covered said 
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disputed items, and the defendant Kennedy, by so giving 
said notes, would to such extent be estopped from claiming 
that any of such items were overcharges or fraudulent. 
The instruction was excepted to, and the giving the same is 
now assigned for error. 

This is an action between the original parties. In some 
of the earlier cases an effort was made to place negotiable 
paper on the same footing as instruments under seal, even 
as between the original parties. Pollams v. VanMicrop, 3 
Burr, 1663. Livingstone v. Hastie, 2 Caines, 246. 1 Par- 
sons on N. & B., 176. The law is now well settled, how- 
ever, that an action against a party to a negotiable instru- 
ment by his immediate promisee, a want or failure of con- 
sideration is a good defense. It is unnecessary to cite au- 
thorities upon this point because there seems to be no con- 
flict. The formal making and delivery of an instrument 
for the payment or security for the payment of money will 
not preclude the maker, when sued by the promisee, from 
pleading and proving that no consideration was given. 
Thus, in the case of Kansas Manufacturing Co. v. Gandy, 
11 Neb., 450, a wife had executed a mortgage upon her 
separate estate to secure the note of her husband. The in- 
strument was formally and deliberately executed, but there 
was no consideration for-it whatever, and the court held 
that the mortgage could not be enforced. The question 
was carefully considered in that case, and the authorities 
fully examined. Merely giving the note therefor will not 
stop Kennedy from showing errors or overcharges, or a 
want of consideration. If we consider the account as hav- 
ing been stated by the parties there is a prima facie pre- 
sumption in its favor, and it will not be disturbed except 
there was fraud or mistake in the settlement. But where 
fraud or mistake is shown the account will be opened and 
the errors corrected. In Chappedelaine v. Dechenauz, 4 
Cranch, 306, Chief Justice Marshal], in a suit to open a 
settled account and surcharge and falsify it, said: “If pal- 
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pable errors be shown—errors which cannot be misunder- 
stood, the settlement must so far be considered as made 
upon absolute mistake or imposition, and ought not to be 
obligatory on the injured party or his representatives, be- 
cause such items cannot be supposed to have received his 
assent.” 

This we regard as a correct statement of the law. Ken- 
nedy was not estopped, therefore, from showing errors or 
fraud in the account and the want of consideration for the 
notes. The court therefore erred in the above instruction, 
in directing the jury that he was estopped from showing 
these facts. The judgment must be reversed and the cause 
remanded for a new trial. 


REVERSED AND REMANDED. 


INDEX. 


Account, 


1. Settled account prima facie correct; not disturbed except 
for fraud or mistake; corrections in account. Kennedy o. 


OODMAN sazssceses siseveicavssvsvedesvsseieesselesseetsuetssseaesseesteyes « ‘585 
2. Allegation of payment; burden of proof. Magenau v. 
Bell..crvcecsseeees aieeciedsatens dedcscectiettvestcesssteosdsectsoestcosseesa ~ 7 
Acknowledgment. 


1. The certificate of acknowledgment of a notary public, 
with his official seal attached, is sufficient proof of the due 
execution in another state of a deed of real estate lying in 
this state, Galley v. Galley...... adesubeuecsegeebecioessecccscesseses 174 


Action. 


1. Asa general rule, no one can be subjected to a suit and 
judgment at law unless he, or one whose legal representa- 
tive he is, has done some unlawful act, either of commis- 
sion or omission, or failed in the discharge of some duty. 


Tones 0. DUrds...ccrceccorceceveses eeosceecscerancesonscconecece osenceces - 40 
2. Recovery of taxes paid under protest; demand. B..¢ i. 

R. R. Co. v. Buffalo County.......seccee eevcsteesevandccetsces SSaneee ~ §1 
3. Undertaking in replevin; joint action by execution cred- 

itors. Kaufman 0. Wessel....couserceccccsrerccsercececesossesscses 161 
4. Payment by mistake. Langworthy v. Connelly........+. ~ 347 


5. Suit on undertaking for appeal. Gudtner v. Kilpatrick... 347 
6. Damage to animals; evidence.. Bolar v. Williams........0. 386 


7. Dismissal, without a hearing on merits, not a bar to 


future action. Cheney 0. Cooper..secccsecscsrercessnrersscceess ~ 415 
8& Judgment ofamercement. MeNee v. Sewell......c.ccscsone 532 
9. Foreclosing tax lien. McNish v. Perrine......cwces . ovrereoes 582 


Acts. See STATUTES. 


Adjournment. See ConTINUANCE. 
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Admission. See EVIDENCE. PLEADING, 5. 
Adverse Possession. McKeighan v. Hopkinga...... svscentosveses 364 


Affidavits. See ATTACHMENT, 5, 6. 


1. Affidavits must be madea part of the record to be con- 
sidered by supreme court; ordinarily this can be done 
only by bill of exceptions; but when attached as exhibits 
to a motion they become part of record, but not so when 


BOYCO 0. secseshaisvcnccaccdcoescscenssedecedcsctcestadesecsveesreceasososecs 
Walker v. Lutz... iaeedsaucousseticsses 
Kyle 0. CRASC....ccccccsssevccsccrcecrecscerseves cess 
Sides v. Brendlinger.....cccccoccrece occtecevevccoesesscosvee eoecevosi: - 491 
Agent. : 
1. Sale of real estate by. Stadleman v. Fitzgerald..........000. 290 


Agreement. See CoNTRACT. 
Alimony. See Divorce. 
Amendment. See ATTACHMENT, 4. PLEADING, 10. 


Amercement. 


1. Sheriff; liability of sureties on bond to pay judgment of 
amercement. McNee v. Sewell.....ccweeereree sevceveccrecrccese coe 532 


QD, Jurisdiction. IJd.........cscccceccscccveccsecsnccscocecesscosscesccees OGL 
Animals. See DAMAGES. NEGLIGENCE. 
Answer. See PLEADING. 


Appeal. 


1. Even in equity cases, supreme court will not disturb a 
finding of fact, unless it is found to be clearly against the 
weight of evidence. Aultman v. Paiters0n.....cccscererseeree 58 


2 Appellate court has jurisdiction of person of appellant, 
whether lower court had or not. Pearson v. Kansas Manu- 
FACKUTING CO. srrersrscrrenscecsserenesecrscecsescecescsscersescsersecsssee QT 
But not of subject matter. Brondberg v. Babboit........eec0000 517 


3 Election contest; bond. Clark v. Strong.......scsccereseseeces 229 
4. Where a party enters into a stipulation to pay all costs in 
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case no appeal is taken, and fails to pay the costs, he can- 
not insist upon the stipulation to prevent an appeal. Clark 


Ws SUPONG scsse siete sec wcesevtinesececseseshewdveccsececebeckcecsetesessecess 
5. Facts stated held to entitle party to an appeal. Andrews 
VD. MULLIN. ....ccccreceraccscecensseces eeersncccseascncssracseseosenecesceers 
6. Damages caused by location of public road; appeal how 
taken. Richardson County 0. Miles.........-.ceseecesceee eas Seesae 
7. Suiton undertaking. Gudiner v. Kilpatrick.......scecsesee 


8. Award of damages for right of way of railroad. B. & I. 

By Be C0. v. SCHUUNIZ. ..cereccssseccesersovescecssencesseswevecscevsvvace 
Appearance. See JupIcIAL SALE, 4. ; 

1, Waives defects in process. Burnham v. Doolitile......1..00 

2 Unauthorized appearance by attorney. Kepley v. Irwin.. 

3. By attorney can only be called in question by the party 

for whom he appears. Baldwin ¥. F08.....sscsesessesrescesees 


Appraisement. See JUDICIAL SaLg, 6, 8, 9. 


Arbitration and Award. 
1. Affidavits impeaching must be preserved by bill of ex- 


ceptions. Sides v. Brendlinger....cecsccceceoes oorcces sovcevesces see 
2. Arbitrators must pass on all material matters submitted; 
legal presumption; general finding sufficient. d........ ove 


Arguments. ” See ATTORNEY, 6. 
Assessment. See RaItRoaps. Taxes. 


Assignment for Creditors. 


1. Assignor cannot maintain injunction to restrain attach- 
ment proceedings; and assignee cannot of his own motion 
come in as defendant. © Ashion v. Jones......sssressscersesscaces 


Attachment. SEz GAENISHMENT, 


‘1. The rights of an attachment creditor against a garnishee 
are not superior to those of the attachment debtor. Fitzger- 
ald v. Hollingsworth. ..ccccrccressoee Me cusseauesvaseesesacvasceteoye reuse 

2 Equity of redemption in mortgaged or pledged personal 
property is subject to. Burnham v. Doolittle....... esse 

8. Sale of land taken under. Helmer v. Rehm... oes 

40 
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491 
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214 
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4. Return by sheriff; amendment; practice; error with- 
out prejudice. Griffith v. ShOrt....ccccsccsseccccsesseeceerenes see 269 


6. Claim “for damages in not delivering goods purchased ” 
will not authorize attachment against foreign corporation 
or non-resident. Ross v. Wright....ccccccerececesseees secsseeees 457 


- 


‘6. Affidavit in language of statute, if denied, must be snp- 
ported by proof of facts or attachment fails. Steelev. Dodd. 496 


7. Mere removal of property out of jurisdiction of court. 
without intent to defraud creditors, not ground for. Jd... 486 


Attorney. 


1. Bringing action without authority of plaintiff. JfeDow- 
CLL V, GEGOTY ...20ccccnseasesccseees i eSdeaasioewiss Mocedsteaiseseaeeatees 33 


2 The ordinary rule governing the authority of attorneys in 
the collection of debts, where no special direction is given, 
Held, Inapplicable. Ward v. Beals.....csccccescscsscecceseesseees 114 


3 Unauthorized appearance for party. Kepley v. Irwin...... 300 


4, Ordinary power does not authorize-attorney to enter into 
an agreement to take about one-third of the face value of a 
valid judgment in favor of his client, and accept payment 
of the same in a debt owning by such attorney. Hamrick 
VD. OMS. ...cecscccssccsescenseecsseecesecesscctassenessess sedessdesiceasese 381 


5. Right to appear can only be called in question by party 
for whom heappears. Baldwin v. Foss......10066 owiescesvseceees 455 


6. ‘Tvlal of casein absence of. Kyle v. Chase........cccccseeee 529 

7 ‘rgument at trial. Polin v. State......ccs.ccceee seceacescesees 540 
8. Zmployment of private counsel in criminal trials. Polin 

v. The StALE...seceveereee Sew sseareee Weesteueseasavesseeseeseebesctedysesees 54C 
Audiso¢ of Public Accounts. SEE ConsTITUTIONAL Law,5. 


Award. SEE ARBITRATION. 


Bank. 


1, When the owner of money makes a general deposit of it 
nn a bank, it ceases to be his money and instantly becomes 
the money of the bank, and he becomes the creditor of the 
bank to that amount. Seward County v. Cattle........... sesoes 149 


Wer See LimrraTion. 
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Bastardy. 
1. Apportionment of costs. Jones v. The State........ secseeseee 210 
2. Action may be brought in name of prosecuting witness. 
TD occ vssgotarcsae suieseeecesses dalecctestavecdeenseeeteoes sncsccecnccceccescers 210 
Bill of Exceptions. . 


1, Where an attorney of record, to whom Dill is presented 
for examination, proposes amendments thereto without ob- 
jection, he cannot afterwards be heard to complain that it 
was not presented to him within the statutory time. 0. & 
NAR: BR. Cov; 0s Redick scscesesesiesieess isasee iisoseteacndscegesassose: OO 


2. Must be filed in district court; if original be brought to 
supreme court it must be so certified by clerk. Auliman v. 
Patterson...... anbendesseercea os sa see seewsenesccenrecrccenecscoescescccccces OF 


3. If no objection is made in district court to the failure of 
a referee to sign bill, such objection will not be considered 
in supreme court. Catile v. Haddor.............4. seecesesscercees 5D 


4. If the adverse party certifies that he has no amendments 
to propose toa bill purporting to contain the testimony, 
the presumption is that bill contains all the evidence, al- 
though certificate of judge does not so state. Id............ - 59 


5 Necessary, if alleged errors on trial are to be reviewed 
by supreme court. Edwards v, Kearney.....cucccccserssccseseee 83 


6. Certificate of judge of county court that plaintiffs ‘‘in- 
troduced evidence tending to prove the allegations of the bill 
of particulars,” sufficient on error. Marsh v. Synder........ 237 


7. Preservation of affidavits; not necessary when otherwise 
part of record, which they are by being attached as ex- 
hibits to a motion, but not so when merely used on hear- 
ing, R.V. RB. BR. 0, Boyse...ccrerereese ea aistesseveve wevedesetedacs eee 132 
Walker v. Lutz....coccceceree . 275 
Kyle v. Chase........0 : 528 
Sides v. Brendlinger....s.csscecsecsrecrscenevsersseress iastepecessenes 1. 491 


8. Objection waived as to time by attorney receiving bill, 
and indorsing thereon “examined and found correct.” 
Cheney 0. Cooper... ccscesescrorsesrsceressersssccccsscsscencsssvenseces 413 


9. Objections to bill taken before justice of peace, not made 
in district court, but raised for first time in supreme court, 
will not be considered. Harley v. Robeson.....csssocesescesese 435 


10. Clerk may settle when parties agree upon bill by written 
stipulation. Great Western Mnf’g Co. v. Hunter......... sreee 452 
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11. Depositions a part of. Kyle v. Chase.....cccccssssese avecoece 529 
12. Under Sec. 515-517, criminal code. State v. Halphrey... 578 


Bill of particulars. Sex Justice oF THE PEACE. 
Bills and Notes, Ske NEGOTIABLE INSTRUMENTS. 


Bonds. See INTERNAL IMPROVEMENTS. 


1. Registration and certifying—funding bonds issued under 
Comp. Stat., 325; officers have no right to review action of 
predecessors on original bonds; vote of people not required. 


State v, Alerander....ccccccsvssssescecerescsuscsvceccesscessesesersceees 280 
2. Precinct bonds in aid of railroad; condition of proposi- 

tion. Townsend v. Lamb......eseeceserssecees Sicaseusticeassaaess oe 324 
3. In aid of water grist mill. Traver v. Merrick County...... 327 


4. School district bonds; qualifications of persons calling 
meeting. Orchard v. School District......csccccceccserccosesseoes 378 


5. The power to borrow money implies the power to issue 
bonds or other evidence of indebtedness for its payment. Id.. 378 


Bonds—Statutory. SE REPLEVIN, 3, 4. 
Burden of Proof. Ses Ev1DENcE. © 

Charge. SE INSTRUCTIONS. 

Chattel Mortgage. Ser MorTGaAGE—CHATIELS. 
Cities. Srz CorPoRATIONS—MUNICIPAL, 
Clerk—County. Sz County. 


Code. ; 
1, General rule of construction. Kepley v. Irwin ......0086 seve 300 


Commercial Paper. SEk NEGOTIABLE INSTRUMENTS, 
Commissioners. SEE CouNTY. 
Consideration. SzEz GUARANTY. NEGOTIABLE INSTRUMENTS. 


Constable. 
1. Action does not lie against, for taking goods under a writ 
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of replevin issued by court of competent jurisdiction, by 
one not a party to replevin suit. Philips v. Spotts........00- 139 
Constitutional Law. 


1. Construction of Sec. 2, Art. I. in connection with a claim 
against a county for costs of defendant's witnesses ih case 
of felony. Hewerl:le v. Gage County......ccecsccssesvee soscisestes LS 


2. Act relative to sale of patent rights, Held, Void. Wilch 
D. Phelps.....cccocsecoes seacscceest Sb sbaecccede sieesceeeescdseossseenancces LOS 


3. Right of trial by jury for one garnished. Clark v. Foz- 
WOTTHY ..crcererecseoeces scdésseesossesties wseeecatees eevtbenes sosests scesceeee 242 


4. Clerkship to legislative committees. State v. Wallichs... 439 


5. Voucher of officers of legislature will not authorize andi- 
tor to draw warrant unless claim authorized by law. Id.. 444 


_ 6. Section 5, Art. VIII, school fund. State v, Heins.....1.. 477 
7. Section 5, Art. IX., levying taxes. State v. Gosper County 22 
8. Section 3, Art. [X., redemption from tax sale. Jones v. 


DUTAS.....ceececrsceees dessessSeegulcesaatene's da dsosecepeaciwedaunvee de seseee 45 
8. Eminent domain, Sec. 21, Art. I. Gottschalk v. C. B. & 
OBR cciclaccix, Seistetes eae SeisvedacictSabuwset heel ssssseerenes 650 
Continuance. 


1. Affidavit for, based 6n information derived from others. 
Comstock v. The State.....cscsccccecccreccoccsecccccesererscsscsceesces . 205 


2. Discretion of court. Ingalls v. Noble ....cccecsoteccsececcsaceee QTZ 


3. Affidavit should be specific, and give facts with such par- 
ticularity that an indictment for perjury would lie in case 
Of its being false. Id.......cccsessecserceccescsesectsecscrseoncrnce eee 272 


4. If general, operates to continue cause to next regular 
term. Hair v. The State .......sssccccsesecseescausesoccvencceesenons 503 


5. Facts in motion for, taken as true; where sufficient facts 
are stated continuance should be granted. I@............0000 503 


6. Affidavit, which fails to show that personal attendance 
or testimony of absent witnesses will probably be obtained 
if time be granted, Held, Insufficient. olin v, The State... 540 


7. Adjournment of court to Thanksgiving Day. olin »v. 
Phe Bue vais i ncdiniseseraiacatiaas nisi wav eaithatensonTietcnisess, B40 


Contract. 


1. Construction; general rules. Harbach v. Miller ......006012, 13 
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2. Parol evidence inadmissible to explain written contract; 
but it may be read by light of surrounding circumstances, 
etc., to ascertain the intention of parties toit. Tootle . 
EUgutter ...cccececsessescceece aaeeaceeses srescerseecscccssserenveseseseel OO, 160 
Corporations—Municipal. See EvIpENCE, 9. 


1. Power of city council at an adjourned session; construc- 
tion of ordinances; closing saloons. Ex parte Wolf....... ove 24 


2 Temporary obstructions in a street, which are reasonable 
and necessary for the erection of a building upon an adjoin- 
ing lot, do not constitute a nuisance, provided they are not 
unreasonably prolonged. State, ex rel. Beatty, v. Omaha... 265 
Costs. See TRIAL, 8, 
1. Bastardy cases. Jones v. The Statén.....cccccocrscrescevsesoree 210 
2 Under Sec. 82, code; discretion of court. Kepley v. Irwin 300 
3. Liability of county under Sec. 536, criminal code. Dodge 


Cownty v. Greg g...cscvcreccsscvercorccsesersacseasoees Sidadcents Suadaeae so 305 
4, County not liable for defendant’s witnesses in cases of 
felony. Hewerkle v. Gage County......ccccccrcecessrsssecveres se 18 
County. 


1. Not liable for costs of defendant’s witnesses in cases of 
felony. Hewerkle v. Gage Cowmnty..........cccsrcsnascosscensenecees 24 


2. Estimate of taxes should not include warrants which 
have not been paid out of former levies. The State v. Gos- 
per County...ccrceccsreores secenes daseesenetscossecesoneseneessersevessee . 22 


3. Mandamus lies to compel commissioners to include in the 
estimate a sufficient amount, within the limits fixed by 
law, to pay claims against county. IJd.........,.08. taereeecsecsee 24 


4. Registering and certifying bonds issued under Laws 1877, 
224. Comp. Stat., 325. State v. Alecander......cccccccescsseceee 280 


65. Donations in aid of railroads. Spurck v. L. & N. W. R. 
By Co. ssss0es sade die sevecvncectededoesetesosevsinadsdsaivestseasdseaveoteve’ 293 


6. Liability for costs under sec. 536 criminal code. Dodge 
County v. COG g...ccececrececccceccccrecscssceccesscerstecssssctercorseses 308 


7. Waiver of service of process by chairman of county board 
or clerk not effective to bring county into court. Richard- 
son County v. Miles......ccsseeve or easeoes Mosisooaseccsdcveeecesiveneases 314 


8. County seat contest; allegations of fraud; pleading; man- 
damus. Hunter v. The State 
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9. Commissioners have general supervision over accounts of 
clerk and treasurer. State v. Eberhardi.......... sascossocsones 203 


Court—County. 


1, Judgment as follows: “I hereby render judgment against 
plaintiffs for costs herein. Judgment rendered against 
plaintiffs for costs.” Held, Informal, but not void. Marsh 


VU. SYNE... crercecosecscseroens soavseddavesscesdgeaeeeseancnashoestavesvecs . 8 
2. Jurisdiction. Brondberg v. Babbott.....c.cccsceccocerssseescons SLT 
3. Bill of exceptions, Marsh v. Synder......ccccccesecseceseneee . 237 


Criminal Law. 


1. Receiving or buying of stolen goods, with intent to de- 
fraud the owner, is not an accessory, but a substantive of- 
fense, and a conviction may be had without regard to the 
person who stole the goods, or from whom they were re- 
ceived. Levi v. The State.......ccocccesreccsscsesses as sbseee dee sep - 1 

2. It is not necessary to show that the goods were received 
from the thief. [d.........sscescesssssseessessenccesssessessccsenecsee 1 

3. And where received at several times, in pursuance of a 


conspiracy as to the particular goods, the values of the re- 
ceptions may be aggregated in fixing the grade of the of- 


fernse. Td....coseccrecercscerecescessecncticccccesscacccessecscnconsssoesse 
4. Jurors are not judges of the law in criminal trials. Par- 

rish v. The State....... aeexcisleac SSeeasdee serencacarcesencescercdapecsscce 61 
5. Presumption frpm act done. [d.....csecccccsseessseressesrssene 61 


6. Justifiable homicide; self defense; evidence. Id.......... 61 
7%. Sufficiency of proof required. I[d.......ccccsssccscrecseseseeene GL 
8. Reasonable doubt. [d.......cssessssseessesseees os 
Polin v. The State......cccecevecrens 
9. Verdict of guilty set ayide where evidence fails to show 
that accused committed offense charged. Staman v. The 
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State. .....0 Sodas iessdcceuts Sdessveucossiavesne todd ettecrescecsecscsesseese 68 
10. Indictment for destroying trees. State v. Priebnow...... 484 
11. Sentence; severity. Hair v. The State........ceossscssseesse 505 


12. Keeping house of ill fame; evidence. Drake v. State..... 535 


13. District attorney may have assistance of counse] em- 
ployed on private account. Polin v. The Staté.......eccs.00 540 

14. Trial for murder; refusal] of court to order pistol dis- 
charged; evidence of criminal intimacy between prisoner’s 
wife and deceased; insanity; argument of counsel; separa- 
tion of jury. Polin v. The State.....cccccsovececresseesseeees sseeee 540 
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15. Ifone charged with crime have the mental capacity to 
distinguish right from wrong in respect to the particular 
act charged, he is responsible. Hart v. The State............ 573 


16. Murder in the first degree; evidence necessary to convict. 


Simmerman v. The State.....ccererree Sedeedasenssecess Sdecuostesedecbe 568 
1%. Unlawful attempt to arrest; resistance ; justifiable homi- 
CLUG.. “Ld cinsescsesessacaueasecc ssn ssbeseecaseceaie vecesacecesass weasesetene 568 


Damages. See Torts. 


1. Liability of railroads for killing stock at a point where 
line is not fenced. U.P. R. R. Co. v. High....... Savasesvescces (4 
Bu & WM. RB. B. Co. 0. Brinkman. .iccsssessscsecesssocceecescsacaceee TO 


2. Liability of railroads for destruction of property caused 
by overflow of water and ice owing to faulty plan and con- 
struction of railway bridge. O. & B. V.R. R.Co. v. Brown 170 
3. Remote and uncertain in case stated. Bridges v. Lanham 369 


4. Toanimals; threats of defendant to shoot plaintiff’s stock. 
Bolar 0. Williams...ccecocccsccerccccccevecsersecees sisesees. sccsvecsecees SOB 


Dedication. 


1. A dedication of property by the state to a private corpo- 
ration in trust for a public use may be withdrawn at any 
time before its acceptance. The bringing of an action to 
recover the property from a subsequent donee is not an ac- 
ceptance. State Historical Association v. Lincoln ......00..0008 338 


Deed. SEE ACKNOWLEDGMENT. 
Default. SrEe Justick or THE PEACE, 
Delivery. SEE NEGOTIABLE INSTRUMENT, 4. 


Depositions. 


1. Certificate of notary omitting the venue, but containing 
county and state where deposition was taken, Held, Good. 
Glidden v. Moore....ssscceceeses segceeeevsedecedeves Seishuciwscee aseeday: | (BS 

2. When in the taking of a depositiou of a witness, the ad- 
verse party has appeared and cross-examined, he is entitled 
to the benefit of the deposition, and may read such portions 
of it as he chooses, without being compelled to read the 
whole. Converse v. Meyer ...ccececccccoecescves dgceadededevaees ateaee . 190 


oe 
3. An objection to the reading of a deposition, on the ground 
that it has not been shown that the personal attendance of 


INDEX. 601 


the witness could not be procured, to be availing must be 
made before the deposition is read. Id.......e0ne.s+00 secreseee 190 


4. Should be embodied in bill of exceptions. Kyle v. Chase... 528 


Discretion of Court. 
J. In regard to alleged prejudice of juror; as shown by con- 


duct at trial, R. V. R. R. v. Boyse.........00. deavesdustas seseves 130 
2. Over writs and process. Griffith v. ShOTt......:0.cceccersesseee 260 
3. Granting continuance. Ingalls v. Noble.. ........00+. .- 272 
4. Costs under sec. 82, code. Kepley v. Irwin......ssccoosseseeees 300 
5. In allowing jury to take instructions to jury room. Lang- 
worthy V, Connell y...ccccccccercrscecsssaccscerscses Desectoceseascsvevesa: OOD 
Dismissal. Ser ACTION, 7. 
District Attorney. Sex Crimivar Law, 13. 
Divorce. 
1. <A decree for alimony making it a lien upon the defend- 
ant’s real estate, Held, So far erroneous, and reversed. Bro- 
therton v. Brotherton. ...ccccswesscoeeeers Suchissesdecedseseasss ccovssees 186 


Donation. SEE DEDICATION. GRANT. 


Hjectment. 


1. The obligor, in s supersedeas undertaking in an eject 
ment case taken on error to the supreme court, conditioned 
to pay the obligee “ the value of the use and occupation of 
the property from the date of this undertaking until the 
delivery of possession’ in case of affirmance. Judgment 
affirmed and suit on undertaking. Evidence, that at the 
date of the undertaking the property consisted of one and 
six or seven-tenths acres of land near the center of a large, 
enclosed, and cultivated field without improvements, ex- 
cept a root-house of but nominal value; butsome time after- 
wards parties not in privity with either party to the said 
undertaking, erected two small frame dwelling houses on 
said premises. Held, That plaintiff could only recover the 
rental value of the premises without the houses during the 
occupancy of the same by the obligor in said undertaking, 
Harbach v, Miller ....ccccsccsesssevessesscsecessvecsscssesecsecorsssssscee OF 

2. Where both parties claim under the same third person, 
itis sufficient prima facie to prove the derivation of title 
from him, without proving his title. Barton v. Erickson... 164 
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3. Under facts stated willnot lie. McKeighanv. Hopkina ... 361 


4. Final judgnrent. Meglemere v. Bell......ssssssessesssesceeeees 378 
Election. 
1. Bond on appeal in contested election, need not be signed 
by appellant, Clark v. Strong. ....ccossssccsecccsssccecsessesevenees 229 


Eminent Domain. See ConsTITUTIONAL LAW. RAILROADS. 
Equalization. See Taxss. 


Equity. See Insjuncrion. 


1. On facts stated, Held, That plaintiff was not entitled to 
Telief, Fried v, Stone. ....ccccscocccccccecssccescccsanscescescoveencee ~ 398 


2. Will not relieve judgment at law. Ashton v. Jones.....0. 428 


Estoppel. See APPEAL, 4. RES ADJUDICATA. 


1. Inasuit brought on an undertaking entered into for the 
purpose of appealing from the judgment of a justice of the 
peace, Held, That the defendants were estopped to deny 
that an appeal had been taken in the case, in contradiction 
of their undertaking, executed in conformity to the statute, 
for the purpose of perfecting an appeal, althongh no appeal 
lay from the judgment of the justice. Gudéner v. Kilpat- 


TICK, ..ccerccecscsscccscrsnnvesereversvonscencesnsescessavecesonsccesecsccnse - 34% 
2. By acts in pais. Fried v. Stone.......sccsccsecseceecerecseses soe 402 
Evidence. 


1. Where an account is admitted to be correct, but it is al- 
leged that it is. paid, the burden of proof is upon the de- 
fendant to prove payment. Dfagenau v. Bell......ccccoescscoer 7 

2. Letter press copies of letters. Ward v. Beals...........00. 114 

3 Parol, inadmissible to explain written contract. Tooile v. 
EUGUtl er... acer sncseecssseeasees seaneaseaseeesencscorassosaiees coosecses tessee 158 

4. Of child to establish its parentage. Comstock v. State...... 205 

5. Rape; emission presumed from fact of penetration. Jd... 205 

6. Effect of testimony of prisoner and failure to testify. Jd. 205 

7. Alleged illegality in assessment of property for taxation; 


burden of proof. Towle 0. Holt.......ccesccsscscssscesccesecsnsecen + 222 
8 Irrelevant testimony on trial of action for price of wind 
mill sold with warranty. Darsh v. Synder.....ccscccscossveses 237 


9. The oral declarations of the commissioners of the state, 
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who located, surveyed, and platted the city of Lincoln, are 
not competent evidence to prove the purpose for which the 
reservation of a block was made. This could be proved 
only by the plat and report of the commissioners, together 
with theact of the legislature confirming them. State Hie- 
torical Association v. City Of Lincoln. ....csccccrsccrersseseseecce SOB 


10. Where evidence offered at a trial can have no legitimate 
bearing on any matter put in issue by the pleadings, it is 
immaterial, and its exclusion is proper. IJd.........s0seeeesen 36 

11. Inan action for the value of a colt alleged to have been 
injured by the defendant, the only evidence to sustain the 
action was a threat of the defendant to shoot the plaintiff’s 
stock if he did not keep it at home, and the fact that the 
injured animal was found on the defendant’s premises. The 
jury having found for the defendant, Held, That as there 
was no testimony tending to show that the defendant com- 
mitted the injury, the verdict would not be set aside. Bo- 
lar v. Williams....... Ags odasnasenaae tis ceeueseasebewerovennssasess soree 386 


12. Application of rule of resadjudicata. Densmorev. Tomer 392 
13. Hypothetical questions; testimony of non-experts, 0’- 
Hara v, Well8...ccsccseecacecestaserccansarceraeseessesssecesssceveseesseee 403 
14. When paper destroyed. Hawley v. Robeson.......00...0e00 435 
15. Opinion and estimate of witness, as to amount of dam- 
age, not admissible. B.d& MW. BR. R. v, Beede.....ceccccccseone 463 
16. Keeping house of ill fame. Drake v. The State........000 535 
17. Murder; refusal of court to order revolver discharged; 
evidence of criminal] intimacy between prisoner’s wife and 
deceased; insanity; reasonable doubt. Polin v. The State... 540 


18. Murder in first degree. Simmerman v. The State......... 568 
Exception. : 
1. To admission of evidence necessary. FR. V. BR. RB. Co. 0. 
BOYS esas icccsadccnceadendccaccesosessucsseceuesssdscseesesssosee teterverseee 130 
2. To illegal testimony not waived by cross-examination. 
Marsh v. Synder.....secereeers cso ceveececocsecsscesces davecdee'sss sreveeees 237 


Felony. SEE CgImInaL Law. 


Fences. 


1. Duty of railroads. U. P. R. BR. Co. v. High...ccsessevccooeee 14 
Bu & M. RB. B. Co. v. Brinkman...sccusirececcsssrsesscecceseesesees 70 


Final Order. SEE JUDGMENT. 
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Finding. ; 
1. Under sec. 297, code. Haller v. Blaco....... apieeegseseseasess 195 
2 Inreplevin. Degering v. FlICK......0.ccereee 450 
3 Arbitrators, Sides v. Brendlinger......cerscccce ossessccsscsses 491 


Forcible Entry and Detention. 


lL. A party who has never been in possession of land cannot 
maintain an action against the owner of the fee for an al- 


leged forcible entry and detention. Haller v. Blaco........+. 195 
2 Notice to quit may be served afteras well as before expi- 
ration of term. Hawley v. Robesom...cccccscecssccsorrcsceeseceecs 435 


Foreclosure. SEE JUDICIAL SALE. MORTGAGE. TAXEs. 


Fraud. 


1. The statute of frauds relative to the sale of land will not 
enable one who has accepted a conveyance of real estate to 
escape paying for it simply because the contract of pur- 
chase was notin writing. Galley v. Galley......ccssccccoresees 174 


2. Under 11th section of statute, where goods sold are left 
in possession of seller, burden of proof is on purchaser to 
show bona fidesale. Densmore v. Tomer....cocccccsseesceseeee 392 


3. Term ‘‘creditors” defined. Id..........sssscecccccnsccecsncvers 392 


Garnishment. SEE ATTACHMENT. 


1. Rightsof garnishee. Fitzgerald v. Hollingsworth.........00 189 
2. Equity of redemption in mortgaged personalty is subject 

to. Burnham v. Dodlitile.......cccccccecssseoes seep eeuvees eases sare 214 
3. Summons in; affidavit of mere belief sufficient. Jd...... 216 


4. Inaid of execution; personal judgment against garnishee 
not allowed, but order to pay, ete. Clark v. Foxworthy..... 241 

&. Ifpersonal judgment is sought, personal action must be 
had, se. 225 code. [d......csssssseccesccnsscececeersossenseccesenece 241 

24} 


6, Summons in; no indorsement necessary. Td....... 
Grand Jury. Ser Jurors, 


Grant. SEE DEDICATION. 


1, The word “claim” in U. S. land grant to B. & M. R. R. 
Co. is not restricted to such claims as shall afterwards ripen 
into perfect titles, but includes all that are made in due 
form, whether they are afterwards either perfected, aband- 
oned, or forfeited, or not. B. & Uf. R. BR. Co. 0. Abink....... 96 
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2. To B.& M.R.R. was of a present interest and notice from 
the passage of the act to all persons dealing with public 
lands, within the prescribed limits, of the company’s inter 
est therein. And where after one location of its road, the 
railroad company changed its line pursuant to the act of 
congress, Held, That a purchaser of land from the United 
States, after the passage of the act, took it subject to the 
right of way under the new location afterwards made. Ri- 
der Vv. BL & DL. BR. Be €O.ceseccnsscccesencccsnscevencescssesecesseees sees 120 


Guaranty. Sre NEGOTIABLE INSTRUMENTS, 5. 


1. A guaranty in these words, “ Please let Mr. John New- 
man have credit for goods to the amount of one hundred 
dollars, and for the payment of which I hold myself re- 
sponsible,” Held, To be a continuing guaranty, and the lim~ 
itation therein is as to the amount for which the guarantor 
will hold himself liable, and not as to the credit to be given. 
Tootle v. Elgutter....ccccccccceeseescsesscensssceneescersevesessesseeseree 158° 

2. Where the leading object of a party promising to pay the 
debt of another is to promote his own interests, and not to 
become guarantor, and the promise is made on snfficient 
consideration, it will be valid although not in writing. In 
such case the promissor assumes the payment of the debt. 
Fitzgerald v. Morrisey...cccsecere seedasasseerec ducaivelodsyertectes soos 198 


Homestead under U.S. Law. 


1. Mortgage on, prior to patent. Blanchard v. Jamison...... 246 

2. Mortgage on, prior to patent; grantor of mortgagor by 
quit claim cannot question validity of mortgage. Forgy v. 
Merryman....... de ccvvecceecncees erersesecsesacescezees tteseeseseessceseeens OLS 


Homicide. SrEE CrimiInaL Law. 


Husband and Wife. 


1. The agreement by a husband that his wife will execute 
a mortgage upon real estate held in her name and to which 
she claims title, will not be enforced against her where 
there is no proof that she authorized the contract. Nelson 
vw, Bevins.........0000 Rssereeeess eis cnesee abasusedevesssadavevenscsas soseee 153 
2. Where satisfaction of a mortgage due in three years, exe- 
cuted by a wife upon her real estate, was entered of record 
by the mortgagee upon the promise of the husband that his 
wife would execute a mortgage due in one year, upon the 
failure to execute the mortgage, Held, That the satisfaction 
would be Set aside. Td.....s:s.ssereceessssssereccsscevsetteeserssecs 153 
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3. Separate property of wife not liable for any debt of hus- 
band. Spellman 0. Davi8......cssecssseccessesesees oenceceecoees eevee 263 


Indictment. SEE TITLES oF CRIMES. 


Injunction. Sr Eeuiry. RarLRoaps, 12. 


1. Assignor cannot maintain against attachment creditor. 


AShtON V. TONES.....csssrsrereeconsconccersescececccssscrensess saveeneee 426 
2. Defendant in attachment suit, cannot maintain, against 
sale of attached property. Id........000008 Cacesccesccesscnscvenee - 426 
Insanity. 


1. Asa defense; testimony of experts. Polin v. The State... 540 


Instructions to Jury. 


1. Sayings of law writers as to policy of law in punishing 
criminals, not essential parts. Parrish v. The State.........0 66 
2. Should be few, couched in plain, simple language, and 
conform to principles and policy of the law. TJd............. 6t 
3. Noterror to refuse to give, though correct in principle, if 
not warranted. by the evidence. Id......ccccsecsersensseceneseres 63 
4. Detached portions not technically correct will not invali- 
date or lead to reversal of judgment if whole charge taken 
together gives the law fairly and without prejudice to pris- 
oner. I7..,...+4. posvene Sebte a sdesheddscwasevbeesitereasdeesrsvassesvaceds 61 


5. Should be confined to evidence and law applicable there- 
to; if given on an abstract proposition of law, or point not 
in the case, and verdict is supported by the proof made, 
judgment will not be disturbed. Lamb v. Hotchkisa........ 105 


6. Erroneous, but without prejudice. Converse v. Meyer..... 191 
7. When given as favorable as those requested, refusal is 


not error. Comstock v. The State....rcccsceccore eaedvavetertecsesaes 205 
8. Taking instructions to jury room. Langworthy v. Con- 

WELY sca skvsucen Sbesosucestasecoasen c4uettvdee vacuiuoasesedcuenser's sd0beexce 340 
9. Uncalled for by evidence, if not prejudicial, verdict will 

not be set aside. O Hara v. Wella......cscccressecssccssreceeveees 403 


10. Objection that instruction is not explicit in civil cases 
not regarded unless the matter were brought to the atten- 
tion of the trial court by a request for one that was satis- 
factory. B. & Df. RB. BR. v. Schluntz......ccccseeeee Sensetne suceaw 421 

11. Assuming proof of a material fact on which there is a 
conflict of testimony, erroneous. Paine v. Kodl...... sbecesase 680 
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Interest. See Usury. 


Internal Improvements. 
1. Water grist mill is a work of. Traver v. Merrick County.. 327 


Judgment. See CovrtT—CounrTy, 1. 

OL Opening judgment, sec. 82, civil code; finding of district 
court not disturbed unless clearly wrong; discretion of 
court as to costs. Kepley v. [rwit.....ccceecsssecccesessssesarseves BOO 

2. Relief provided by sec. 82, civil code, is a right earned 
by the defendant, by claiming the same, and doing the 
things therein required of him within the time limited by 
statute, and is not a question of power on the part of the 


court. Savage v. Aiken.....c.cccceee adteeve cetee tees sehee eves Grete 315 
3. Judgment Held Not final and cause remanded for judg- 
ment. Meglemere v. Bell......csccccssescecsecseeessvcccctanseeerweuens 377 


4 OS udgment of non-suit not conclusive and final ‘on merits, 
Cheney 0. COOper...erscccccerscerecseccsscerseccrececsscsrsvcsscsceesssee 418 

5 Order vacating judgment during term at which rendered, 
not final. Brown v. EdgertOne.....scccsecocscccsccecssceccesescceres 453 

6. Order to attorney to pay money into court is final. Bald- 
WIND: FOSS .cassesuisanseidersssisecisceesedecestsiaesedassisect aa basdwideaee 455 
7. ~Amercement of sheriff. JfcNee v. Sewell... etecccerseees OSZ 

8. For review in supreme court; authentication. Polin v. 
The State...sssccoreseesceees ab eeavece rece Sseegecees seateeee ee aeabe eevee 541 


Judicial Sale. 
1. Land taken by attachment; sale same as upon execution. 
Helmer v. Rehm...... sees donee iaceadcecteeesesseevescieneccecestenseeetess, SLO 
2. Error in description. Id. .....0..seseescsecsoseeeee ssecesecescoees 219 
3. Not set aside because order is simply erroneous. Jd...... 219 
4, Appearance and filing objections to confirmation waives 


defects in notice of Sale. Id......sceseeeessevees sSidéasiwecdse eves 219 
6. Order of confirmation cannot be attacked coll: erally. Be- 
Keighan 0. HOpKins....cccersscceerseeseavecacessseereece esscccessccvems SOL 


6. Foreclosure; sale to appraiser; fraud; redemption. Jd..... 361 
7. Order of sale in foreclosure of mortgage not necessary. 

Fried ¥. Stone. ...ssccercseccovenceceenecsoncreccessesevecsesesssetesessee 402 
8. Vacating appraisement; if not vacated second one cannot 

be made until property has been twice offered for sale and 

not sold for want of bidders. Hubbard v. Draper..........-.. 500 


9. Av-sale made in view of a second and unauthorized ap- 
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praisement is not of itself sufficient ground for setting it 
aside when in fact it conforms to a prior and valid one as 
to the price realized. In such case the error is without 
PTCJUMICS.. -Tdscresacecocsesdsnscscrvessecessdedeccvacdoecavsiecseectesses 


Jurisdiction. 


1. Action against maker and endorsers of note, where 
brought; summons how served. Pearson v. Kansas Manu- 
SACEUTING CO.......ccccccsrecccrsssccccssesceseeccosersccneeoeens aisaseees 


2. Over person of appellant on appeal. Td....... sasegsacdedeests 


3. Granting license to guardian to sell real estate of ward. 
Dietrichs v. L. & N. W. BR. Be Co..cccccssscsscssssescccccssseseeee * 


+ 4. County court. Brondberg v. Babbott......s00.sssecesseee dawees 


5. Appellate court cannot acquire, of subject matter, if lower 
Court had not. [d......ceccsssscseecesscesseeveswees seeneorecenseresece 


6. Want of, of subject matter, cannot be waived by parties. 


Id... sb deseivees eseries davdaedeesecdecessedensucccnsssdecosevetscedesasestens 


7. Ofsubject matter and of person; difference stated. Id... 
8. Amercement of sheriff. McNee v. Sewell.......ccccsesecvesveee 
9. Foreclosing tax lien. McNish v. Perrine...eccrssccessscrecsees 


Jurors. 


1. Discretion of court in regard to alleged prejudice of juror 
as shown by conduct aud appearance at trial. 2. V. BR. 


o. Boyse....... ma caveeeronscesceneccscenscessancccneseceoscasccscecsesecessoes 


2. A person who belongs to a religious denomination, as the 
Lutheran, is not thereby precluded from sitting as a juror 
in a case where a church organization of the same denomi- 
nation, of which he is not a member, isa party. Bartono. 


Erickson .....0 oda nncevececvccssccccsccescsecencccecacecenconssaseseccsseces 
3. Competency; whole of examination and answers should 
‘be considered together. B. & M. RB. RB. v. Beebe...sccscercene 
4. Selection of grand jury. Drake v. The State.....c.cc.sscsese 
Polin v. The State.......... Websececconsceccscecsocecase oc ers enecesecccses 
5. Venire; omission of official title of clerk does not invali- 
date. Drake v. The State.......coccsccccccsesseres seesus Reererse - 
6. Non-residence of grand juror in precinct from which 
drawn. olin v. The State........ sesaess ade cdesasedassetensdessrdesed 
7 Separation during criminal trial. . Id........... woeseesdacsness 


8. Must be elector of county; presumption as to qualifica- 
tions. Hart v. The State........ soled ttesee sbeuedaceweees: Salsiesseasvaes 


500 


211 
211 


356 
517 


517 


518 
518 
532 
582 


130 


536 
540 


540 
541 


572 
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Justice of the Peace. 


1. Trial had at 1 P.m.,case taken under advisement, and 
judgment rendered 8:30 A.M. next day. Held, That judg- 
ment was rendered “immediately” within meaning of sec. 
1002 code. Huff v Badbbott....cccorcecserscssessensccerserees ceserees 150 

2. Defendant entering appearance, but not appearing on day 
of trial, is not entitled to have judgment against him set 
aside. Sec. 1001 code. Raymond v. Strine...s....0.+s. sesevsese 236 

3. Defendant entitled to one hour in which to appear, and 
trial should not be had notil that time has elapsed. <An- 
Grews V. Mullin...ccrscccccecesscscecescceveccsacsaccscsscscscecenceveos 248 

4. Butif judgment be rendered before the expiration of the 
honr, and the defendant does not thereafter appear, and it is 
apparent that there is no defense to the action, it is error 


without prejudice. Wells v, Turner. .ioccccsereccccsorovssceeses 446 
5. “Failure to file bill of particulars of set-off. Andrews v. 
MUNA cciccciisesacieatscnecnusicscccsaneseseseveessedecesacscescedssvessess - 250 


6. Proof of execution of bond, note, etc., not required. Jd.. 250. 
7. Appeal from judgment by default. Gudtner v. Kilpatrick 350 
8 Note held sufficient bill of particulars, Wells v. Turner. 445 
9. Having possession of evidence of indebtedness may ren- 


der judgment in absence of parties. Id............cesseceseees - 445 
10. Finding and judgment in replevin suits. Degering om 

FBG ss cedics Guts de sentetiesigtsansonss04 Seb piniasisesseee be +0448, 450 
11. Proceedings liberally construed. Id........ccccssssssseeees ~ 449 
12. Wrongful issuance of attachment; liability. Rouss ». 

Wight. ...csccccessccerescceesesescesescees sentseeeycovseses tasseecccsccenee 400 
13. Bill of exceptions. Hawley v. Robesom........00+ eseeserseceee 430 


Lands—Public. See Grant. Homesrzap. 


1. Mortgage on government homestead prior to patent. Blan- 
Chard v. TAMISON....ccccersrerscrsccrerseerceceserseccesocnseccssessevees LAG 
Forgy v. Merryman......0.0. eoeaocaacsenceces tscnsecseccece: s eccecceecs . 513 


Landlord and Tenant. See ForcrBLe ENTRY AND DETEN- 
TION. REPLEVIN, 7. 


Legislature. 
1. Clerks to committees unauthorized. State v. Wallichs.... 439 


Lex Loci. See NEGortaBLe INSTRUMENTS, 1, 


Lien. See MorrcaAge—REAL PROPERTY, 2 
41 
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Limitations. 
1. Part payment on promissory note removes bar of statute. 
Sornberger 0. Lee. ....ecsseesesesssveseessececrsecessssenaceoeees ssreccere 193 


2. The receipt and indorsement on promissory note by the 
holder of money realized from a collateral left with him by 
the maker for that purpose, will remove the bar of the 


Statabe. Td. esdsseesscess ieessiccecdewcodsccedesecwectesevccscesctveesee ~ 193 
3. Dismissal, without a hearing on merits, not a bar. Che- 

NEY V. COOPET. ..ecerrececraserscnnsecsoncesereuscccseceescenerseese soccsseee 415 
4, Action on mortgage in ten years. Jd..........cssssnesesseeeee 415 


5. Proceedings in error. Hollenbeck v. Tarkington......00.0000. 430 


Ldincoln. See EvIDENCE. - 


Liquors. 
1. Power of city council; ordinance closing saloons at 10 
P.M. Ex Parte WoIf sccrsccorsssrseees Ss dsinaddeseesecgtemeentapbonseese 24 
Mandamus. 


1, Writ lies: 
(a) Against county commissioners to include in estimate 
of taxes sufficient, within limits fixed by law, to pay 
claims against the county. The State v Gosper County. 22 


(b) Only when relator has a clear legal right to the per- 
formance by the respondents of the particular duty 
sought to be enforced,and that he has no adequate 
remedy atlaw. The State, ex rel. Beatty, v. Omaha... 265 

(c) To compel officers to remove and hold offices at new 
county seat; allegations of fraud, and illegal voting 
without statement of facts, no defense. Hunter v. The 


UAE wc .sscccoesccnccceenccenessesceseoesenevenees seas eeenssveveieeeees 508 
(d) Against board of equalization. Sumner & Co. v. Col- 
FAL COUNY ...ccrccerssoveccocccccccensccassscccecersreeseceneesacsses 526 


2. Demand must be made of county clerks and treasurers 
to keep books in a particular manner before action lies. 
. State, ex rel. Tutton, v. Eberhardt cecsccccccccrssessseesecsereesoens 201 


3. Defense to mandamus requiring officers to remove to new 
county seat; bribery of voters must be pleaded to be 
available. Hunter v. The State ,...ccccecccssesscsecsesenscsecssecs 506 


Married Women. See HusBAND AND WIFE. 


Mills and Mill Dams. 
1. Power of legislature. Traver v. Merrick County........000 332 
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2. Damages for want of use of mill, and the building of 
which was claimed to have been delayed. + Held, Too re- 
mote and uncertain. Bridges v. Lanham. seccocserssssrsrevesees 309 


Mistake. . 
1, Of fact. Langworthy v. Connelly ...ccerscoreccosssssseoes cecevece GAT 


Mortgage—Chattels. 


1. Contest between mortgagee and execution creditors; 
facts stated. Stuart v. Alewander.....cwssccsecseee dendsensen posse SF 


Mortgage—Real Property. 

1. Action to vacate a decree of foreclosure, correct a mis- 
take, and foreclose mortgage; deceit by attorney; carry- 
ing on suit without knowledge or authority of plaintiff. 
MeDowell v. Gregory ...scecscovecsssseressenseves lo Seeded sdteasvecncsese,., 8 


2. Rights of purchaser at foreclosure sale over assignee of 
judgment, which is a lien on premises. White v. Bart- 


3. Parties in actions of foreclosure. Id........... sseeveuscutnoass 320 


4, Sale under foreclosure to appraiser; fraudulent appraise- 
ment; ejectment will not lie, but owner permitted to re- 
deem. IfcKeighan v. Hopkins. ; sace 361 

5. U.S. Homestead. Blanchard v. Jamison ...cscssovevscaveeee soe 246 
Forgy v. Merryman....cesse to sncseceeevenscesecssonessecescsseeeecsee - 513 


Municipal, See CoRPORATION. 


Murder. See CRIMINAL Law. 


Negligence. Sree RAILROADS. TorRTs. 


1. Facts stated and owner of land held guilty of negligence 
in the keeping of a vicious bull near a path, along which 
persons were accustomed to travel (though not laid out as 
a public highway), and liable to administrator for death of 
intestate caused by said animal. Glidden v. Moore......0.00. 84 


Negotiable Instruments. 


1. The validity of a promissory note made in Nebraska, but 
payable in New York, is to be determined by the laws of 
Nebraska, Joslin v. Miller .....cccscscoascesescssesesccecssessscsces 91 


2. The holder of a collateral security for the payment of a 
promissory note, without special contract to that effect, 
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need not convert and apply the said collateral before bring- 

ing suit on the note. Lormer v. Baite.s.crcscevccescesess eaeaens 178 
3. Promissory note; obtaining signature by mark through 

fraud; effect; evidence. Griffith 0. Short.....s0csesssscoresses 259 
4. Accommodation note;-indorsement by payee; delivery ; 

payment not presumed. Dforris v. Morton....comsccercaseee ooo 358 
5. Promissory note; indorsement of guaranty and waiver of 

notice of protest; possession evidence of title. State Na- 


tional Bank v. Haylen....ecsccsccsssccsssccvsasevees sSidisecestescocces sem 480 
6. Lost after due; recovery may be had in courtof law. 

Mowery 0. Mast....cciccrscosecsccccsercecsssscccvecccseseevensesssecvees 510 
% Memorandum on back of note. Grimison v. Russell......0 521 
8. Promissory note payable on certain conditions, not a nego- 

tiable note. Td....cusescessscsccrcecsterscscecteneoseneereceessecceeueee 522 
9. Promissory note; consideration inquired into, when. Ken- 


NEAY V. GOOMAN....csccecerssoecccccercccscccccsccsssecsvocevsces aseeeee” OOD 


Now Trial. Sere Trrat. 


Nuisance. 
1. Temporary obstructions in street. State v. Omaha...... soos 265 
2. Indictment for; evidence. Drake v. The State..........000 635 


Objections. SEE Exceptions, 


Occupying Claimants. 

1. Action for mesne profits; allowance to bona fide purchaser; 
permanent improvements; rents and profits. Harbach ». 
DLUler.eoceccnscsvencarovencvessevecsecsees tee ereccerece sees tacesovens acco 12 

Parent and Child. 
1. Child competent to testify as toits parentage. Comstock 


Wi TRO Stabescvcesescsseccsesvesceseosecusessves desteckecees Seshacee tresses 200 
Parties. : 
1. Foreclosure of mortgage. White v. Bartlett....... teeseecsecce OOO 
Partnership. 


1. Pleading in action to subject individual property of 
members to payment of judgment against firm. Leach v. 
Milburn Wagon Co...s.ccrcccorsersrsscccsescecessnscssserecsersscgsecs 10B 

2. Quzre, whether an action can be brought againstone - 
member of a firm alone upon a joint obligation. Id......... 109 


* INDEX. 613 


Patent Rights. 
1. Act relative to sale of, Held, Void. Wilch v. Phelps ...... 134 


Payment. See EVIDENCE. 
1. Certificate of deposit in bank. Cedar County v. Jenal.... 258 
2. . Mistake of fact. Langworthy v. Connelly .ccccsccocsscsrccsces SAT 


Physician. 


1. Where no special agreement is made with a physician or 
surgeon respecting his services, the law implies an under- 
taking on his part simply that he will exercise a reason- 
able degree of care and skill in the treatment of his pa- 
tient, not that he will effect a perfect cure. O’Hara ». 
WEIS. .csevcevesseveceeves sGadtendesess eceeeeweente eibessacesseds senses cess 403 


Pleading. 


1. In replevin, on appeal from justice, no bill of particulars 
having been filed, and no objections on that account, peti- 
tion described property differently than affidavit of plain- 
tiff in justice’s court, Held, No Selene) School Dis- 
trict No. 86 v. McIntic ...cecccsconcceseoes socovecaes erecereesceesee we 46 


2. On appeal, petition filed; answer in nature of plea to gen- 
eral issue; and motion by defendant to strike petition be- 
cause it set forth a different cause of action than that set 
forth in court below. Held, That motion should have been 
overruled. Id........ Gededswewedas Seateadssaaecaessesasesseaseesecsoeass 46 


3. In action to subject individual property of members of 
partnership to payment of judgment against firm. Leach 
UV. Wilburn Wagon Co.....ccccccorsvsrevccsesecseessescccersescerecesens 106 
4. Submitting cause on pleadings without evidence; effect. 
Blanchard v. JAMISON. ...00-ssererecccensccccsecvcccssecersscescces sess 244 


& An admission in a reply that the title to certain lands 
mortgaged was at the time of the execution of the mort- 
gage in the United States, is not a valid defense, provided 
the mortgagor afterwards acquired title to the same. Jd.. 244 


6. On appeal from award of-damages for right of way. Ger- 


rard v. Oy N. & By HH. B. Rivieccscciecevocsccccsscerenses asiseeevess 271 
7. Setting out cause of action under sec. 71, Gen. Stat., 924. 
Kaeiser v. Nuckolls County ....cccccccscccccscecccsecssecsecscesssccene Q277 


8 Presumption that pleader states case as favorably as 
facts warrant. Humphries v. Spafford ....c1csc-cccssesevensevece 488 


9, Amendment in supreme court. 1d..........cccccssecssseneees 488 


t14 
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Yvactice in Supreme Court. 


1. On motion to dismiss petition in error because there was 
no final judgment in county court, from which cause had 
been taken on error to district court, Held, That objection 
to form of. judgment should have been first made in dis- 
trict court. Marsh v. Synder...ccccsscsecesssccseecsecscensescccsenees 

2. Motion for reheating must specify distinctly the grounds 
upon which itis based. Spencer v. Thistle...........sssesseeee 

3. Bill of exceptions necessary to enable court to review 
alleged errors occurring at trial. Edwards v. Kearney...... 

4. But the want of a bill of exceptions or a motion for a 
new trial is not sufficient to warrant a summary dismissal 
of proceedings in error. Baldwin v. F088 ....ssccceseseecessooee 
Hollenbeck v. Tarkington. ...cccseecesseccoeres Cccsiccbvecabasstesedtens 


5. Judgment affirmed when evidence conflicting, if it be 
sufficient to support finding. Galley v. Galley....seccccovseo 
8. Or unless it is clear that weight of evidence is against it. 
* Charles v. AShbY...sssssssseseceecesseceens Seudesiuescteaeclesecuecdivunees 
% Taking an order for leave to plead in the district court 
after an erroneous reversal of the judgment of a justice of 
the peace, the order being afterwards vacated, is not a 
waiver of the error, nor does it estop a party from prose- 
cuting error to this court on the judgment of reversal. 


Raymond »v. Strine ....... deicdccetscseees wespacdendedececcsescacseeteseer 


%. After verdict for defendant, in a suit on a note of $1,500, 
plaintiff assigned for error that he was entitled to judg- 
ment for thirty dollars, borrowed money, but did not offer 
to amend his petition. Judgmeut for defendant affirmed. 
Griffith v. SHOTE...ccccceccesssesseceenseeens agesatessesveverseesstease os 

». Transcript should contain pleadings constituting issue 
tried below. Aliter, judgment will be affirmed. Galley v. 
KNOY p...sorccrccvecccnsserccncevscscsccsccsccsscnsceecs Sonseea sus segeuwedon : 

10. Judgment Held, Not final,and cause remanded for judg- 
men.  Meglemere v. Bell .....ccsccsscccscccccsrscesesscescscessseeee 


. U. The title to the land in controversy having been obtained 


by the plaintiff in error through a conveyance from the de- 
fendant, in whom it was found to be, by the judgment 
sought to have reversed, to the end that the litigation may 
cease, and each party left secure in his rights, it is or- 
dered that the petition in error be dismissed at the costs of 
the plaintiff in error. Panko v. Irwin............. deeevsesees tee 
™. Motion to dismiss not sustainable, when; limitation om 
commencement of proceedings in error. Hollenbeck v. 
Tarkington........ pesca sedsiseseseusdoccwesids odes calsseasuysceeesesseacnea . 


21 


236 


261 


262 


377 


419 


430 


INDEX. 615 


13. Objection to bill of exceptions, not considered,when. Id. 430 


Harley v. ROBSON. ..cssanecescencoecosscscencsovanecsacsecssceescsseneces 435 
14, Amendment of pleadings. Humphries v. Spafford....... 488 
15. Authentication of judgment of district court. Polin v. 

TC BeG Gs ives sak issviessveavedtobacsosseseesesotsenedestagssvsessecueacse 641 


16. Bill of exceptions, on part of the state, not presented as 
provided by secs. 515-517, criminal] code, will be dis- 


missed. State v, Halphrey.......scscoccssesecscvosvecesssccevessers » 578 
Precinct. 
1. Condition of proposition to issue bonds to railroad com- 
pany. Townsend v. Lamb... gerrecerccerecrsecerersses svenenescecces 324 


Principal and Agent. 


1. A letter from a principal to his agent directing a sale of 
his real estate is sufficientauthority to the agent to sell such 
property according to the terms of the writing; but if the 
authority is denied, and the letter is lost, its contents must 
be clearly proved to sustain a contract made by the agent. 
Stadleman v0. Fitzgerald. .seccorssoccsccsscsescevesesece aa ccesceterceses 290 


Principal and Surety. Sg TiTLEs oF OFFICERS. 


Process. 
1. Protection to officer executing writ of replevin. Philips 
U. SPOtts..ccrerececeeseces divans dvapesdsces davesesdcesssestbesedeesscousces ~ 139 


Promissory Note, Ske NEGOTIABLE INSTRUMENTS, 
Public Land. Ses Homksteap. LaNps. 


Railroads, 


1. Liability for damage to stock ; duty of company to fence 
along line of road; negligence; evidence. U. P. R. R. Co. 
0 HIGH sissseessses cacovevssescaivacstesvenedessces sisebesesusesesdcesersess 14 
Bid M. RB. RR. Co. v. Brinkman. ..ccccccsecsccovesessee oteeeveeescecee 70 
2. Selling tickets at reduced rates; third party cannot travel 
thereon, and if expelled from cars cannot recover damages. 
Post v. OC. & NN. W. RB. B. COsecsvcccescsseverensceccsesece sosssecoreee 110 
3. Non-transferable tickets in hands of third parties should 
not be taken up by conductor, but he should merely refuse 
to receive it; measure of damages. Id........05 icenacaaade cove 110 


4. Liability for damages in destruction of property caused by 
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overflow of water and ice from faulty plan and construction 
of railway bridge. O.& R. V.R. RB. Co. v. Browns... 170 


6. Not required to place guards around a cut in city limits, 
away from public thoroughfare. Clary v. B. & M. R. RB... 232 


6. On appeal from assessment of damages for right of way, 
eompany cannot disprove the title of the person to whom 
the damages were awarded without pleading his want of 
title. Gerrard v. 0., N. & B. H. By BR. C0...cccceeceeveres are. 270 
Dietrichs v. L. & N. W. B. B. C0. .scesocssccsccscescesovenevees sees SOO 


7. Public donations to aid in the building of railroads can 
be made only by the people themselves, by means of an 
election properly called and held. Spurck vo. L. & N. W. 
By Bu ssevesossecsscscrescscesove edesndesaueeas Sesedesicane Sososste soovevevee 293 


8. The people cannot delegate to the county commissioners 
the authority to determine which of two companies shall 
be the recipient of aid voted. Td.......ssessessseseee sereecesesene 293 


9. Entitled to the exclusive use of its grounds, except at 
lawful crossings of public and private ways. Without a 
breach of legal duty, it is not guilty of actionable negli- 


gence. O. & RV. BR. B. 0. Martin... rcoese sesdsoaths Sedeasasee 295 
10. Facts of the case examined, and Held, Not to warrant a 
recovery Of damages. Id.....e.eccescoereeees eissasesaetaaseouatecees 295 


11. Precinct bonds in aid of; condition of proposition. Town- 
BEN V. LAMD...ccrercecccoscrencercesserscsescanerecevece crevasses resees 324 


12. The fact that proceedings to condemn Jand to the use of 
a railroad were taken and prosecuted by direction of the 
lessee of the road, but in the name of the lessor, Held, Not 
a sufficient ground for enjoining them at the suit of the 
owner. Gottschalk v. L. & N. W. RB. B. O0...ccsnssccesserseees . 389 


13. Eminent domain; owner of land and persons residing in . 
vicinity are competent witnesses on question of its value. 
BiG DL. BR. RB. v. Schlwunts ..crcwssscessenves o Saas Svaee Sessa wauedvees . 421 


14. Injury to growing crops; evidence; damages for right of 
way ; what appeal to district court brings up. Id............ 421 


15. Damage to timber by fire; possession of land for num- 
ber of years prima facie evidence of title; opinion or esti- 
mate of witness of the amount of damage not admissible. 
B. & ML. RB. RB. v. Beebe...ccrsesccccsssccovsce snceseces ere cencersvecce 463 


16. Eminent domain; damages where lot abuts upon alley 
in city through which railroad runs. Gotischalk v. C. B. & 
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Rape. 
"1, Proof of emission not necessary; presumed from fact of 
penetration. Comstock ov. The State. .c.cccccccscescsssccscoecnsces - 205 
2. Failure of prosecution to call expert testimony to the fact 
of penetration, does not weaken other competent evidence 
on that point, [d......csccccevecorscorerrsssssccecsceeers ssnsedvesesse: LOD 


Real Estate. 


1. Sale by agent. Stadleman v. Fitzgerald......cccssssessereeers 290 
2. Tax certificate does not constitute color of title. MceKei- ' 
GRan v. Hopkins. ..cccccccoccisssccscscscrescessnssccssseeccenses sssecreee SOL 
3. Obtaining title subsequent to commencement of proceed- 
ings in error. Panko v. Trwitt.secccconscscoeserseeceneconeece deaeets 419 
4. Possession under claim of right prima facie evidence of 
title, B. & MM. B. B. v. Beebe. seccccccceccsseceescsessssceecees esece 463 
Redemption. 


1. From sale under foreclosure, McKeighan v. Hopkins...... 361 


Referee. 


1. Appointed simply to take testimony in a case and report 
it to the court, has no right to decide upon the admissibil- 
ity of the evidence offered. Brotherton v. Brotherton......... 188 


2. Report not set aside, as against evidence, unless clearly 
Wrong. Cattle v. Haddod....ccreerecsrerecssensesescnsevenesesces core 627. 


Removal from Office. 
1. Ofcounty surveyor. Minkler v. The State..c..ccscsossovvee 181 


Beplevin. 
I. Action lies, when; property of plaintiff; right of defend-’ 
ant to prove that mortgage under which plaintiff claims 
title was a forgery. Gandy v. Pool....... avasessaceseraesTesnste ~ 98 
2. Protection to officer executing writ. Philips v. Spotts... 139 
3. Penalty in undertaking fixes the limit to which a recovery . 
ean be had for value of property taken, in an action on the 


undertaking. Kaufman v. Wessel...cccsserssovessrsoccscscecsess 161 
4. Joint action on undertaking assigned by sheriff to execu- 

tion creditors, Td.......cessssscccevovsssecnccnsessccasesessccseserens 161 
5. Finding stated, Held, To sustain judgment. Degering v. 


6. Finding stated, Held, Not to sustain judgment. Id.......... 450 
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7. Will not lie to oust tenant from occupancy of building, 
McCormick v. Riewe.....s.s000e aseeeeese oceneeces secoseonssovensccomecs 509 
Res Adjudicata. 


1. Acts of officers registering and certifying county bonds, 
issued in aid of @ work of internal improvement. State v. 


2 Application of rule of. Densmore v. Tomer......cccccorerses 392 


Roads. 


1. Appeal from decision of county board by applicant for 
damages caused by location, how taken. Richardson county 


Schools. 


1. Issuance of school district bonds; qualifications of per- 
sons calling meeting; presumption. Orchard v. School Dis- 
UiCb...aceeseesaseereneees to senarvasessenerecnsnaceessessesecesceecseessseess OTE 


2. Saleof bond at less than face value not usury. Td......... 378 
3. School fund; constitutional law; fines, penalties, and li- 
cense MONEY. Slate v. Heing......cerccccreressceceverecccseecsceres 474 


Service. SEE TITLE oF WRITS. 


Sheriff. 
1. Liability of sureties on bond. MeNee v. Sewell......cc0coee 539 
2. Amercement; judgment; jurisdiction. Id..... ss 


Specific Performance, 
1. General rule stated. Nelson v. Bivens........ eseenavess seccece 156 


Statutes. 
1, In GENERAL. 
(a) Repeal by implication; rule when later statute con- 
tains provisions repugnant to the former. Ex parte Wolf 31 
(b) Code of civil procedure, general rule of construction. 
Kepley 0. Trwin ...cccsssscssseenrs gaeihesess secsvsverrerscceeerscere SOO 
(e) Special provisions prevail over general provisions in 
game or another statute. Richardson County 0. Miles... 311 
9. PARTICULAR WORDS AND PHRASES. 


(a) Mal- or mis-administration. Hinkler v. The State... 183 
(b) Willful; willfolly. Id... eccessssseees saesasteuese veeee 183 
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(c) Immediately, sec. 1002 code. Huff v. Babbott.......s0000 150 
(d) Owner, sec. 97,-Comp. Stat.150. Gerrard v. 0., N. & 


Bu. H, B. Be Co..csssccsscccsccessccescsssocssecescese seeeeasessessace - 270 
(e) Internal improvements, chap. 45, Comp. Stat. Traver 

D. Merrick County......ccsccccoscsses sovesssseseccesessnersceecseee: - 333 
(f) Borrow, sec, 30, Gen. Stat., 966. Orchard v. School 

DIStTICL ...ceveceveereccnveeceeeeerees sodecosecseecaces dissebeese seeeeseee SOL 


(9) Creditors, sec. 12, Comp. Stat., 288. ‘Deasngea v. Tomer 396 
(4) Rights and credits, sec. 244, code. Burnham v. Doo- 


TUG soc cabcescauncessawiness scavecisecascouecdenas sedis dececpesseess sensors 218 
(é) Deliberation and premeditation, secs. 3, 4, crim. code. 
Simmerman ov. The State ....cccsccsccsesecsecsececccocsscssceesence . 569 


Statutes Cited and Construed. 


1867. 
Location of seat of government. State Historical Association 
D. LANCOUN...cccecsecevcseccsscscecenecesevecees sostececsscncssestessssense 338 
1875. 
Married women, p. 88. Spellman 0. Davis.....susersccorsccveesee - 264 
1883. 


Legislative appropriation, chap. 101. State v. Wallichs........ 443 


GENERAL STATUTES, 1873. 
Interest, secs. 1, 2, chap. 34. Weyrich v. Hoblemati....ss.000 433 


Revenue, sec. 64, p. 922. Jones ¥. DUrds......cccsesereesvees cress 42 
; sec. 71, p. 924. Kaeiser v. Nuckolls Cownty......sceseee 278 
, sec. 94, p. 256. Cedar County v. Jenal.......... woos 206 
——, sec. 104, p. 932. Towle v. Holt... cccccsecssecoees seve 225 
Schools, sec. 30, p. 966. Orchard v. School District.......ccc00 381 


COMPILED STATUTES, 1881. 
Cities of second class, secs. 39, 69, pp. 107, 108, 115. 2x parte 


oUF anc pade eesdeletten dn head cele ace aaa tier eanect Lenin OF 

, Sec. 79, p. 121. Har parte Wolf. ....scssercsereeseeseere sore 32 
Claims against counties, sec, 37, chap. 18. Richardson County 

v. Hiles.....00 esSensssssercsraceseseectsevcnvessdeossedresetscsseasarceseee 312 


Corporations, sec. 83, p. 146. Gottschalk oC. B. & Q. RB. R. 554 
County courts, sec. 1, chap. 20. Brondberg v. Babbott........... 518 


‘Courts, sec. 38, p. 202. Polin v. The State....elicccsecseeseoseces 546 
District attorney, secs. 15, 17, p. 66. Polin v. The State....... 544 
Election, secs. 3, 32, pp. 257, 261. Hart v. The State........... 574 

, secs. 98, 100, pp. 269, 270. Clark v. Strong.........0. 231 
Frauds, secs. 3, 5, 23, 25, chap. 32. Stadleman v. Fitzgerald.. 292 
, sec. 11, chap. 32. Densmore v. Tomer....ccsccssecceeseree 395 
. Funding bonds, p. 325. State v. Alexander . 
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Herd law, p. 51. B. & Hf. B. RB. Co. & Brinkmanasccocrvee TA 


- - UP. BB. 00, 0. High..srereees 16 
Interest, sec. 5, p. 323, Toslin 0. Hiller.circcrsceriecscecscseoeses ~ 94 
Internal improvemenis, secs. 1, 2, chap. 45. Traver v. Mer- 

rick County... sede tecesaccaceseteccsicescsseneetestosedassetecevstsset Ono 
Legislature, chap. 48. State, ex rel. Squires, v. Wallichs....... 440 
Mills and mill dams, chap. 57. Traver v. Merrick County..... 330 
Patent rights, chap. 66. Wilch v. Phelps....ccsccccsccrscsssscescce 135 
Railroads; fencing, pp. 381-2. B. é M. RB. R. Co. v. Brink- 

MAN sarccccers. vnsccccscrscorecsrscrsccesssseecesccccrccsuscscccsccensessoes - 74 

; _ . U.P. RB. R. Co. 0. High 15 
Removal from office, sec. 1, art. II., chap. 18. Minkler v. The 

DUG icccetaasesevete'ssccctecciocssecendaesesesescez ccarsuass'ee2ane screesene 182 
Revenue, sec. 30, chap. 77. Seward County v. Catile......c.00 149 

, Sec. 144, p. 427. B. d M. BR. R. Co, v. Buffalo County 54 
————-, sec. 146, p. 427. Sumner & Co. v. Colfax County...... 526 
———, cash book, p. 419. State v. Eberhardt............ feceee cde 203 

, Secs. 155-58, p. 429. Latherly v. The State...cs..secesee 289 
Roads, sec. 39, chap. 78. Richardson County v. Hiles........000 311 

CIVIL CODE. 
Amercement, sec. 513, 517, 518. MceNee v. Sewell.......... 533, 534 


Appeal; bond, sec. 1007. Clark v, Strong........ccccccesssseseee QOL 
Appraisement, sec. 495. Hubbard v. Draper... 
Attachment, sec. 198. Rouss v. Wrigit........ 
3 Sale, sec. 228. Helmer v. RERM.......scccreccseecceccsessens 
Bill of exceptions, sec. 311. Great Western Manufacturing Co. 


Bill of particulars, sec. 951. Andrews v. Mullin.... 
Construction of code, sec. 1. Kepley v. Trwin........ccccccesns sess 
Conveyance by master, secs. 451, 452. Haken v. Hop- 


Costs, secs. 620-623. Jones v. The Slide asaiseics ‘ ee 211 


Error, sec. 592. Hollenbeck v. Tarkington....... eee sees 431 

, Sec. GOL. Brondberg v. Babbott........ccccccecescsercscseeee 519 
Evidence, sec. 1100 a, Andrews v. Mullin......c..ceccscseee sere 249 
Final order, secs. 581, 582. Baldwin v. F088.......:sss0secesesee0 456 

; «Brown 0. HdGerton..ssecoreeceroseesssor 454 
Findings, sec. 297. Haller 0. BUQc0....sscsseessscesseess vu 196 
Garnishment, sec. 225. Fitzgerald v. Hollingsworth 189 


, Becs. 244, 247, Burnham v. Doolitile........0006215, 216, 218 
, SECS, 225, 245, 249. Clark v, Foxworthy......00+ 0000242, 243 
Judgment; justice court, sec. 1002. Huff v. Babboit... 
; vacating, sec. 1001. Raymond Bros »v. Strine... oes 
—_——; , .  Gudiner v. Kilpatrick.....ccccesceseeee 
s opening, sec. 82. Kepley v. Tr in....ccceccseesecereeseeeess 
—_—; . Savage v. Aiken 


Or eer rrr errr er ery 
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Judicial sale; notice, sec. 497. Helmer v. Rehwr.......00+ eee ascee 220 
, Sec. 491, a-d. McKeighan v. Hopkins.....cccsesereresees . 365 
; Rew appraisement, sec. 495. McKeighan v. Hopkins.. 367 
Jurisdiction, sec. 54. MeNee 0. Sewell......ccccecccsscccsccecces aoe O34 
Jurors, sec. 657, Hart v. The State........ seve 574 
» Sec. 658. Polin v. The State.......ccccccscssscescsccsgeaceoees 542 
Parties, sec. 46. Ashton v. JOM€8......cecccecosnecoscsessssccsceece sees 429 


Partnership, secs. 24,27. Leach v. Milburn Wagon Co 
Pleading, sec. 134. Blanchard v. Jamison 
,8ec. 144. Ashton v. Jones. 


see cccccncceveccceecoves 


; appeal, secs. 181, 182. School District v. McIntie...... 48 
Replevin, sec. 1042. Degering v. Flick ......ccscssccsceecseceeees ~ 449 
, 8ecs. 1035, 1036. Philips v. Spotts...........cccsseoeee 140, 141 
Reviewing judgments, sec. 602. Brown v. Edgerton........... 454 


Summons, secs, 60,65. Pearson v. Kansas Manufacturing Co, 213 


CRIMINAL CODE 
Bill of exceptions, secs. 515-517. State v. Halphrey ...... eseoce 57D 
‘ « State v, Priebnow ...... cecesseoseseennoes 
Costs, secs. 535, 536, 541. Dodge County v. Gregg 
Fees of witnesses, sec. 54la. Hewerkle v. Gage Coupty...... - 20 


Grand Jury, sec. 405. Drake v. The State ...... teeeesenscseseree OOO 
. Horse stealing, sec. 117. Hair v. The State......... 505 
House of ill fame, sec. 210. Drake v. The State ... seven 536 
Larceny, sec. 116. Leviv. The State..........ccccoees eve 3 
Murder, secs. 3,4. Simmerman v. The State.....cccocccssscsveee .. 569 
Payment of attorneys, sec. 437. Hewerkle v. Gage County ..... 19 
Public funds, sec. 124. Cedar County v. Jenal ....ccsccosseceecces 257 
Rape, sec. 12. Comstock v. The State ....... Midsiaes + 207 
Trees, destroying, sec. 88. The State v. Priebnow.....cccssseees 484 
Summons. 

1. Service in action against maker and endorsers, Pearson 
o. Kansas Mfg. Co........e00 o¥eidceaceudcausoededeescss a Seseasseus eosee 211 

2. In garnishment; indorsement of amount claimed not 
necessary. Clark v. Foxworthy .....sccccscccvesecccsescesseceiescess QAL 


3 Service by leaving a copy at the defendant’s usual place 
of residence is not conclusive as to the fact of residence, 
but the defendant may show that the place where the copy 
was left was not at the time his residence, on a motion to. 
quash the service. Walker v. Lutz ....... siestans ses sreseceree 2T4 


4. Service on two defendants. Wells v. Turner .....000 


Surveyor. 


1. Repeated acts of removal of government section corner- 
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stones by a county surveyor, under a claim of right so to 
do for the purpose of rectifying the original government 
survey, amount to willful mal-administration in office 
within the meaning of sec. 1, article II., chap. 18, Com- 
Piled Statutes. Dinkler v. The State ..sms.eccoccessveccssssees - 181 


Taxes. 


1. Estimate and levy should not include warrants unpaid 
out of forther levies. The State v. Gosper County ........++6 - 22 


2. Sale of land for taxes; redemption by owner paying 
under protest, aud bringing action against treasurer to 
recover excess of interest over 12 percent. Held, That 
action did not lie. Jones v. Duras .....:.ccccsscccsseoeessveece ~ 40 

3. Payment of redemption money and interest, Held, To 
have been voluntary in case stated. [d....ecce-0.-eseeeeerescees 40 

4. Before action lies to recover back alleged illegal taxes 
paid under protest, demand must be made of state treas- 
urer, school district treasurer, etc., within time limited by 


the law. B. &M. RB. R. Co. v. Buffalo County........ sossovee B51 
6. is ah eae eas bank. Seward Coun- 
ty v. Cattle .. evectcnsscccscccens © ceccessenecccersecscsccccceseses L4G 


6. elena ‘em sale; paper caiace by holder of tax 
deed must be’ paid before owner entitled to possession. 
Towle 0. THON cscsicssecanscsescsstsevcavedes sosadnsesessseecessestocesdan 221 

7% Alleged illegality in assessment; burden of proof. Id... 221 

8. Two tracts of land may be included in one tax deed. 

Td siyssesateced cevcgsevaedsubessedsudeseshsseveselds oes deasseocentsisess soo 222 

9. Deed must be valid on face to entitle holder to benefit 
of limitation act in revenue law. Id .....cccsccsesccnsersreeeee 222 

10. Redemption; payment by owner to holder of tax deed. 

TO eves sdivndiecrssesassctisessasscddvaceseavstasieccaacseets Widdes desecenues 222 

11. Liability of county to purchaser for sale by mistake, 
etc.; what must appear; contents of petition; commission- 
ers have no jurisdiction to determine whether “mistake or 
wrongful act’? has been committed or not. Kaeiser v, 


Nuckolla County....cccocercccecsscscccceccccercacccsccecsaccaescosacseess 277 
12. Authority of county clerk to examine and correct tax 

list. Eatherly v. The State ....s.s..ccssccscssssrcersesssscessessenes 287 
-13. Power of commissioners as a board of equalization. 

Sumner & Co.v. Colfax Cornty ......cccscccescsscencccsceccsvecececes 524 


14. Non-taxable government bonds. Id .........cescesscoeeeees «- 525 
15. Foreclosing tax lien; pleading. JfeNish v. Perrine...... 582 
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16. Valid tax foundation of lien; failure of assessor to swear 
‘to roll, Jd...... seecee'se seececncnvecenccescescnssonessscseserceceecseseaee OOS 


Torts. 
1. Liability of justice of peace for wrongful issuance of at- 
tachment. Bouse v. Wright....ccccrcsccesrorscsssessscssvscesssooece 407 
Transcript. 
1. Should contain pleadings. Galley v. Knapp.....sceccrovecee 262 


Treasurer—County. 


1, Payment of money to successor in office; certificates of 
deposit of a bank, no money having been realized on them, 


is nota payment. Cedar County v. Jendl....cccccssasererencee 254 
Trees. 
1. Indictment for destroying. State v. Priebnow........s.008 . 484 
Trial. 
1, Erroneous instruction, but without prejudice,not ground 
for new trial. Converse v. Meyer....occsecccssceccscecce dececeae - 191 


2. Findings under sec. 297, code. Haller v. Blaco........004 195 
8. Submitting cause on pleadings without evidence. Blanch- 
Ard V. JAMISON... ..eccrsersecceeesorsreees scccccsesencencccese sscveseceee D244 
4. Question and answer, objected to and objection sustained, 
may be considered by jury unless answer suppressed—or 
withdrawn from jury by order or instruction. Galley v. 
KNapp..cccorescocceseeregeccesersevenes dsbivanSeseuwaesscoe secseseoeerseesce LOR 
' 6 Taking duseraetions to jury room. Langworthy v. Connelly 340 
6. Attorney has no right to state to jury what verdict was 


atformer trial. Bolar v. Williams.........0 eeesecccscsecees eevee SOT 
7%. New trial not granted for newly discovered evidence 

Merely cumulative. Id...s.e.ccsrsnsssessscersnece eresesssceeeeares 387 
8. Erroneous overruling of motion to retax costs not ground 

for new trial. Bid M. B. BR. v. Beebe.......ssscccesessscssecvees 463 
9. In absence of attorney. Kile v. CRAS8€....scssccccscscrscsscesses 529 
10. District judges may exchange and hold courts for each 

other. Drake v. The State. ......cscccscecccecsserescerecscesseconses 536 
11. Argument of counsel; separation of jury; adjournment 

of court to Tharksgiving Day. Polin v. The State..........-- 540 


12. Criminal trial; limiting time of argument of counsel. 
Fart v. The State. ..csccsscsscsccscncecccsccsccsceteesscetevcsssecsrocsees 572 
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United States. Szz Homesteap. 


1. Word ‘‘claim” in government prant to B. & M. R. R. 
construed. B.d M. B. B. Co. v. Abink.......0 scscccccerscsess 95 


Usury. 


1, <A party who makes a usurious loan through an agent 
takes the contract subject to all the instrumentalities em- 
ployed by the agent in its consummation. Joslin v. Miller. 91 


2. Sale of school bond at less than face value. Orchard ». 


School District.......0 eaecereovecsccctcencsoseconesconcccccccescesscsoese 378 
3. Bona fide purchaser of negotiable note and mortgage takes 
same free from defense of. Cheney v. Cooper....s.ccssssoees eo 415 


4. Note drawing interest at 24 per cent from maturity ‘as 
compensation and damages for non-payment,” Heid, Not 
usurious, and holder entitled to receive interest at legal 


rate. Weyrich v. Hobleman,..........00 SScsuedayeaeaessesiceueawsend ~ 432 
5. Case stated, Held, Usurious. Cattle v. Haddoz.......00+ 527 
Verdict. 


1, Against evidénce will be set aside. Gandy v. Pool........ 98 

2. Not against evidence, judgment affirmed. Lamb v. Hotch- 
Ki88....csccceee cooeseee eeeees eeeeeeroesceecocccsccsovese 102 
R.V.B. RB. ». BOYSO Ss. icici wectvsersswerscsdectetsveseseccarcccscssss. see 130 
New England Mortgage Security Co. v. Teller ..suscscccssscceeee 335 
Bolar v. Williams.......css1e cavecevescoccseccessesecseecees sececeees oer SBE 


3. To warrant the setting aside of a verdict for want of 
evidence to support it, itis not enough that the court would 
have found differently from the jury upon it, but there 
must be no reasonable doubt of its insufficiency.- Converse 
D. Meyer... oreceee ove ooeteccescenccccccscccacesectreesesceccsessosesses 190 


Waiver. Ske Exceprions, 2. Practice In SuPREME CouEr, 5. 


Witnesses. Sez EVIDENCE. 


1. In cross-examining a witness, it isnot proper to put words 
into his mouth, nor toassume by the question that there is 


evidence of a fact when there is none. Levi v. The State... 1 
2, Effect of testimony of prisoner and his allure to teatify. 
Comstock v. The State.......s00- adessees sas viveisvaneetecceseseseeses -_ 205 


8. Hypothetical questions; testimony of non-experts. 
O? Hara v. WELIS......ccorcceveccravevssvecscensesssscesessnessesecesceses - 403 


